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“ARGUED AND DETERMINED 
IN 


THE SUPREME COURT 


OF 


THE STATE OF LOUISIANA. 
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‘EASTERN DISTRICT, JULY TERM, 1826. 


East’n, District. 


— July, 1826. 

: . Pry wy 

»- ARMOR vs. COCKBURN & AL. — 
CockBURN 


Appear from the parish court of the parish = & 4"- 
and city of New-Orleans. 


Porter, J., delivered the opinion of the Between cre- 


3 ‘ ditors, the ac- 
court. This suit commenced by attachment. knowiedgment 
: ° aps of their solvent 
It presents two questions for decision: debtor, is prine 
é P _ acieevid f 

The first is, whether the intervening cre-“heacn 

z If the con- 
ditors have made proof of the debt due to gignor direct his 
goods to be sold 

them. for the payment 
° of one of his cre- 

We think they have. The record shows jitors, and the 
consignee pro- 

the acknowledgment of the debtor, and that irises the latter 
oie ° ° to do so, the 
is prima facie proof in a contest between Cre- goods are not 
: liable to be at- 
ditors, where the former has not become tachea for an- 


: . other debt of the 
insolvent. The answers of the garnishees consignor. 


corroborate this acknowledgment. 
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The second is, whether on the follow; 


facts the intervenors or the plaintiff have * | 


best right to the property attached. 
The defendant, it appears, was indebted tp 


both; he shipped twenty-five bales of cotton 


in Alabama, and delivered it to one Mason, 
with directions to sell the same on his arrival 
in New-Orleans, and pay the proceeds to 
Banks, Miller & Kincaid, the intervening 
creditors, to extinguish, as far as they would 
go, a debt he owed them. The cotton, on” 
its arrival, was placed in the hands of the in. 
tervenors, as agents for the said Mason. Be. 
fore service of the attachment, he informed 
them, that he had received the cotton from 
Cockburn, on the conditions already express. 
ed; and that, in conformity with these im 
structions, he would pay over the proceeds 
to them ; to which they assented. The cot- 
ton was not sold until after the attachment 
was levied. 

We think, that after the promise made to 
the interpleaders, and accepted by them, the 
cotton could not be attached. We cannot 
distinguish the case from that of Gray vs 


Trafton, and we have never had occasion to 
doubt the soundness of the principle on which 
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that cause was decided. The true test in East's. Distict. 


such cases is this, that where the owner of the 


property has lost all power over it, and can- 


not change its destination, the creditors can- 
not attach; the converse of the rule being, 
that whenever the proprietor may sell and 


deliver, the creditor can seize. In this case. 


that power was gone. Afier the person, in 
whose hands the cotton was placed, promised 
to pay the intervening creditors, he became 
personally resposible to them; and the owner 
could not, by a change of determination, have 
compelled him to pay the money to any other 
person. The argument constituted what is 
called a stipulation pour autrui, and once ac- 
cepted, by those for whose benefit it was 
made, it could not be revoked. Civil Code, 
1884 ; 12 Martin, 702. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the parish court 
be affirmed with costs. 


Peirce for the plaintiff, M‘Caleb & Byrnes 
‘for the defendants. 


July, 1826. 


Pry 
ARMOR 
vs. 
CocKBURN 
& AL. 
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East’n. District. 
July, 4826. 
a A 

Tuomas & At. 


v8. 
Woops & aL. 


The plaintiff 
must clearly 
make out his 
case; he will 
fail if he makes 
it probable only. 
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THOMAS t? AL. vs. WOODS & AL. | 


= a 


Appeat from the court of the first distri 


a 
Marti, J., delivered the opinion of the 
court. The plaintiffs state, that the defeg 


dants, on the 18th of June, 1818, in Philade}, 
phia, subscribed a note, in the name of Echok 
& Drake of Nashville, and delivered it to the 
plaintiffs, as the price of sundry goods, fur 
nished by them, which the defendants info 
ed them were purchased for the said Echol 
& Drake; that the defendants, at the timeof 
the purchase of the goods, and the execution 
of the note, said they would guarantee its 
payment, and after its maturity acknowledged 
their responsibility; yet, §c. The general 
issue was pleaded, the plaintiffs had judg. 
ment, and the defendants appealed. _ 


Willis, who was an apprentice of the plain 


| tiffs at the time of the sale, deposed, that from 


the conversation of the parties at the time, 


the impression on his mind was, that the de 


fendants were bound to pay the note at its 
maturity, and made themselves responsible 
for the goods. 
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Davis deposed that he presented the note 
to one of the defendants (not the one who had 
executed the note) and asked whether he 
would pay it, and where Echols & Drake 
would be found; he was answered, owing to 
some late disappointment, Echols & Drake 
were not in a situation to pay the note, and 
the ‘defendants considered themselves as 
responsible. 

» The purchase of the goods and the execu- 


form, | tion of the note were proven. It was also 


chols 
me of 
“ution 
ee ils 
-dged 
eral 
judg. 


plain- 
| from 
time, 
e de 
at its 
sible 





proven that the defendants had purchased 
goods in Philadelphia, for themselves and 
others, and paid for the latter without diffi- 
culty; and as far as negative testimony can 
go, it was shown Echols & Drake were never 
in Philadelphia, nor any of them, nor were 
they known to the plaintiffs. 

The defendants. showed they were autho- 
rised by Echols & Drake to make the pur- 
chase for them. They produced a letter of 
the plaintiffs, dated upwards of ten months 
after the maturity of the note, in which their 
aid and influence is requested, in the collee- 
tion of its amount; and they are called upon 
for a small balance due by them, with a re- 


quest that if the note be paid, its amount may 
Vo. iv. (1 .8.) 85 
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East'‘n. District. 
July, 1826. 
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Tuomas & at. 

v3. 

Woops & at. 
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East’n. District. 
July, 1826. 
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Weous '& AL. 
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accompany the balance. . The plaintiffs state 
their great need of money, and complain of 
the difficulties of the times. 

They introduced a law of the state of Ten 
nessee, which declares the oral assumption of 
the debt of another of no effect. , 

We find it very clear that the purchase of 
the goods was made by the defendants, as the 
agents of Echols & Drake, and that they exe. 
cuted a note for their principals ; so that they 
are not liable as vendees. We are thenonly 
to inquire whether to the contract of sale, in 


_which they acted only as agents, they super. 


added another contract, by which they incur. 
red the obligation of guarantying the payment 
of the note. 

The evidence of this second contract is 
presented in the deposition of the two wit- 
nesses of the plaintiffs, Willis and Davis. 

The first refers us to the impression his 


mind received from conversations, the detail 


of which he does not give us, and which, from 
his young age at the period and the time that 
has since elapsed, cannot be very fresh in his 
memory. He swears to no fact, but to his 
opinion; and it would be hard to compel the 
defendants to pay, because a lad, who was 
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state present at the sale, concluded that men who East’s. District. 


Mei ; July, 1826. 
in of bought goods from his master, fora. person yw 


living far away, and unknown to the vendor, Beene es 
Tem | and gave their note, though in the name of the Vor 
ion.of | yendees, were bound to take up the note. 
The plaintiffs’ letter to the defendants, 
ase of | written under the pressure of pecuniary want, 
asthe | ten months after Echols & Drake ought to 
y exe: | have paid; and when, if the plaintiffs con- 
tthey | sidered the defendants as liable, they might 
nonly | havedemanded payment from the latter, asks 
ale, in only their aid and influence in disposing Echols 
super: | & Drake to pay ; and requests that the amount 
incut- | of the note may be sent by the defendants 
yment | after they themselves have received it from 
Echols & Drake. From this letter a light pre- 
act is} sumption certainly arises that the plaintiffs 
o wit} did not consider the defendants as liable to 
s. pay Echols and Drake’s note. 

on his The district judge has believed there was 
detail’! some evicence against the defendants, in a 
from |} part of the testimony, that they at times did 
e that} pay without difficulty, for goods purchased by 
in his | them, as agents for their friends in Tennessee. 
to his} This may be owing to such friends having 
yel the | placed funds in their hands’; their being in- 


10 WS | debted to such friends, or willing to accom- 
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East’n. District. Modate them ; but from none of these circum, 


July, 1826. 
ra 


Tnomas & 4%. avowedly purchased as agents, and madeieoy. 


‘| 


Woons & 41- tracts as such, they are in every futureeagg | 


stances may it be inferred that when’ they 


to be considered as binding themselves'y 
principals or sureties. = / iPr 

If the plaintiffs therefore succeed in thi 
court, they must do so on Davis’ testimony, 
He swears the partner in Nashville (not*th 
one with whom the plaintiffs treated 
Philadelphia) told him théy, the defendaiily 
considered themselves as responsible. | ©” 

He who has become legally bound toa) 
the debt of another, is certainly compelled i 
discharge it, as he has made it his own; bil 
of this fact he has a right to require full aad 
legal proof. es 

In Tennessee, it appeats none are legally 
bound by the oral assumption of anotheft 
debt. If it were not for this statute, the plait 
tiffs urge that on their admission of respons 
bility the law implies a promise, and raises ah 
obligation to pay. It is therefore clear, ‘thal 
as the promise would not be implied, nor the 
obligation raised in the courts of Tennessee, 
the defendants must be equally safe in the 
tribunals of another country. 
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, But itis urged this is no new promise; but Best's District 


it is av'admission by one of the partners that 


the other member of the firm had bound it by T#°™48 © 4". 
acontract, some time before in Philadelphia: Woons & at. 


this does not necessarily follow. 

The partner who made the admission of the 
firm’s responsibility, might have erroneously 
concluded that its signature at the foot of the 
note, for Echols & Drake, bound it; and it is 
useless to inquire whether this error of law 
would conclude it. 

» But this admitted responsibility may have 
been the result of a disposition to accommo- 
date either Echols & Drake or the plaintiffs, 
ona supposition, that by some means or other, 


‘funds of the real debtors could be secured. 


Let it be granted that it is possible that 
the admission resulted from the erroneous. 
belief, and-that the error is fatal; probability 
alone does not authorise us to condemn. The 
plaintiff must make his case ¢ertain; it is not 
enough he makes it probable. 

We conclude the district court erred. 


It is therefore ordered, adjudged, and de- 
creed that the judgment be annulled, avoided, 
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East’n, District. and reversed, and that there be judgmentify 
oo the defendants, with costs.in both courts, ) » 


Bmemnge teas vg ee ah 
Woops & a1. Maybin for the plaintiffs, Peirce forthe 
defendants. : j | 

a Pie. 

* ay 

FISK vs. FISK.* i 

Appea from the court of the first district! 

‘Sigg 


A petition to Porter, J:, delivered the opinion of the 
remove a case z 
to the court of court. ‘This-case comes up on an appeal 
the U. S. need 
not be filed per- taken from an order of the court below, trane 
sonally. e . ‘ 
The party is ferring the cause to the district court of the 
not precluded by 


the acts of the United States. sul | 


attorney, ap- 7 5 
pointed by the The action was commenced by attadh 


him, in his. ab- ment, on the 12th of February; on the 14h 
ul an attorney was appointed to defend the ab 
sent debtor, who on the same day applied to 
the court and obtained a delay of sixty days 
to file his answer, and correspond with’ the 
defendant. rN 


On the 7th of April, the attorney for the 





* This case was determined in June, 1825, and accidentally omitted 
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absent debtor made an application to be East's. District. 


gllowed the further time- of thirty days to 


answer, which application was sustained by 


the court, but afterwards the order granted 
on it’ was set aside, on a rule taken by the 
plaintiff ’s counsel. 

‘On the 16th the court directed, that the 
appointment of the attorney to represent the 
absent debtor, be rescinded, and that the 
defendant, having authorised ,Messrs. Watts 


‘andLobdell to appear as his attorneys in 


this case, they have leave to appear as 
They accordingly did so, and presented'a 


petition to remove the cause to the district 


' gourt of the United States for Louisiana, on the 


ground that the defendant was a citizen of 
Massachusetts, and the plaintiff of Louisiana. 

The court directed it to be transferred as 
prayed for, and the plaintiff appealed. 


The correctness of the decision of the 
judge a quo, is contested on two grounds: 

1. That this was a plea in dbatement, and 
that being put in by an attorney of the court, 
its jurisdiction was acknowledged. 


| © 2 That the acts of the attorney appointed 


ve, 


July, 1826. 


Fisx 
vs. 


Fisx. 
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East'n. District. by the court to defend the absent debtor, 
ae amounted to an appearance, and. that. the \ 
Px application of the defendant came too late, _ ea 
Fisx. aa 
I. The first objection, we are clear, igiug, | 
tenable: it is drawn from a system of Jaw | 
which is not ours; it has no support iniay. | 4 
thority, and the reasons on which it is founded, 
give it no recommendation with us. At 
mon law, the defendant must plead to the 
jurisdiction of the court in propria personayfor 
he cannot plead by an attorney without leave. 
of the court first had; which leave acknog 
ledges the jurisdiction, and this leave is pre 
sumed to be obtained, because it cannot be . 
supposed an officer of the court would put ina - 
plea without its permission. 1 Bacon’s Ab.%& | slat 
In point of fact, this reason completely. fails 
with us, for no leave of the court is necessary 
to enable an attorney to answer. _ By our law. 
no such exception is made to the power of 
those who represent others in court: it does 
not distinguish between pleas of this kind.and 
any others. Partida 3, tit. 5, law 1; Cur. Phil. 
htigantes, p. 1, § 10. dibs 
Il. The second ground is not so free from 
difficulty : the application to remove és stridi 
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: Seen was done by: sthe altotney’ap> — 
| pointed: by the court, ‘isiuinder ‘our: law an Fue. 


e ‘the ‘legislature af our a atdte-eomiani® ) 
ee on ‘whieh’ ‘one 


ran: ern and, Se 


ers 3 
age pha- cone (0 whieh he prays «removal, 
Now, the attorney appointed to defend’has no 


| authority to comply with the’ last eaidvipes 


and if he had, the cases are few i in whieh he 


could find security, 
Vou. Iv. (x. 8.) - 86 
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The laws: of the United. States 
iy 8 tepals ‘ai appearance by -the 4 
our act of the assembly. proceeds ont 
: that ‘he? is absent, and has: left«no:pe van 
: represent him; it therefore ovine 
torney to'watch over IES. 
tection'which it thus-affords, was i 
his benefit; and ‘not to:prevent thine . 
rights” which either:the laws’ of the W 
States or of this state;'conferred’on him. 
ing on‘this” prificiple; we held. in the'eg 


Stockion & al.'vs. Weasbekst aly Aba . ‘n i 


“ney appointed to-defend -an vabser 
could not, by pleading to ‘the t 
the want of ‘citation.’ AO-Meptin: 4 
bec UW. S. 61, ‘seete 1D HM 
giving bond tothe ne 
aqitlhaiase court; atubon the w , “| 
of pinion; the judginent of the’ distriot om 
eereerschsertent ‘with costs: ~ ii ° 
a RL jes _ : 
-the — ee ay ‘ 
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cargo: < tneden: for. the -plaintitfs by, sthe de- 
: fromthe port.of St, Jago.in. Mexico, 
por of Havana: in. the island: of Cuba, 

pd: the ethoimene pie ne fe vessel of 


nat : ieileh etnies * was 8 effected. in these 


rds, written mamiseript, and. forming the : 


of the. ‘Memorandum : “This in- 


surance‘is declared to:be.on cargo valued at 


eleven thousand dollars, pay $11,000 :: mules 
orunder deck against. -stranding or a total 
~ The premium.was fixed at three per 
eeit,;. one per cent, more. svas, afterwards 
added for. liberty for the. vessel to.touch, if 
“necessary, for provisions or water atthe Ba- 
lige,.Mobile point or Pensacola. She. pro- 
ceeded, however, directly to. her port of 
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{District destination, with seventy-four ules, “andy 
a other cargo on béard. On her voyai 
Aine Boo: plaintiffs allege’ that she ‘encountered tte 
Looumiana and giles of wind; that she was oncé't 
Iwisanwopos 00 Her beam ends, ‘When"severalor Wi 
were killed by the bruises they’ Fe 
oat a them: prnesose disenes ors 


were. em aenintare oh 

diéd imrhediately ‘after they~were 

shore ;"that"the’ Fest*were so déterio + r d 
— by homer at sedi that ¢ they big 


thousand dollate;‘and web ett : 

after deducting -all charges; amoubhted 
"something fess than 100 dollars’ (Frost TROn. 

deposition, Record, p. V7 18)" Unter (hewnae 
ers: al ‘the Beer wer be J 

” One Code and the sired writer ‘tel 
us; that the contract“of *itisuranee - san ale 
tory or ‘garbbling“contract: This shi ld "be 
no “disparagement to it: if it be gambli ng, it 
is of ‘all sorts of gambling the most innocéat 
and beneficial. ‘ By ‘securing property age 


the hazards and dangers of m 











‘ei sit-dmctena it inekeaills hetinties pie 

4 - e, it’supplies the wants, it. gn tee | at 2, 

ijoyments anid” promotés ‘the Cea: 
ones IF ve” “catiiot ‘Prevent tie 


t provide ‘an"indemnity “for the’ losses 

ing” from ‘shipwreek™ “and - ‘capture. The 

fact of fnstirandé “may” perhape be more 
erly considered as a contraet of warranty; 

ai ontract by which ore party; fora a premium 
oP valuable consideration agreed | upon, en- 
gages to tndenbiife the her against’ the’ losses 


ities be hide of in. whatever class it 
loghtto be placed; there i is no doubt as .. 
s ptinciples by which it is'to be regulated. 
Alfthe writers on commercial jurisprudence, 7 
all the judges ‘eminent for their ‘knowledge of 
this branch of the law, agrée that this con- 
fract must be éntered into by the parties in 
thé'purest good faith, and that every material 
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inailibeenasiles 


guity :*honér and. fnceernameresh 
foundation’ of this-covenant.” Under 
tem: of law, alt otliér’ contracts are®? err 
by similar principles, ‘though they rem 
emphatically anrionrieédens in t 
insuretices butyour theory and-o0r 
are sometinies sadly at variance: 
the clear and fall’ and ‘ope seviten 
from the contractitig parties,. conventic 
sometimes eee: us ‘ih bade. 
dissimulation ‘and deceit glide. ti: Poe 

The principles of the contract of if 
are denied by none; but,” are they re 
are they carried into effect “by- arya 
On one side they are; “anid, too often, = 
side only. “Our juriés*all’ agree, that: ; ve ie 
surancé companies should observe te vards 
the assured the utaidst plenitude of good fail 
justice and liberality; but, « aé to the assur 
their conduct towards the. insurers,’ a idely. 
different doctrine seems to prevail. . ~The as 
sured’ may, in-violation of his’ warranty, ‘send 
to sea a worthless vessel, three parts. rotten, 











ye assure smay aoveryalue. his *O0GOr OF ten eS, 
overrate his especied.. profits,to any.extent: — 
e ation .id nie ia. te -it-must not be 






“ici of thespian od iooliadadane could 
wish’ carry. the corresponding masim of 
abe emptor (bayer. beware:!). in:favor of the 
_gellers of property..*All the rights are on, one 
| ‘sides onthe*other there is nothing but duty 
‘tid Aiabitity.. ‘Phe.engagement -between the 
“patties is one of “Hibernian.reciprocity ; ; like 
ie aleatory contract: in=tessing up money, 
© which most of as. heve heard oftinour young-— 
Hredage Heady-I win tail, you doses. 
The uniform decided partiality-of-juries in 
fivor of the assured, is-probably the chief 
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Eagehiga* couse whisk) has led most. of the i 
ae. SOM PAnIESin: this country to. ruin, or the: 
sunny a sp, of ruin: Bortanately- for sthe. ineurers i 
Feoisiaes state, its laws,enable this. high: tri 
insvmdatenCo. only: to set aside an_unjust erdict;-but.tog 
der a-final judgment iseaeretipaitesa 
are not varirep, ane rl ; 


“4 *7 Be : 
a. 
‘ ae si 4 
: ¥ ig 
. a “ 
7 


rity, = Phe vent 

whole cargo. ofthis 
against no other-r ks than-those 
ofa ota losmBhe: vege was not str 


arrived.at the portvof her destinatio 
thiety-nine:of: these mules, more: than f 
the whole. number put on board sand-ye e 
jury, inopen apes He of le words a S 4 





The. pleadings. in» the- case. are $i a 
The demand - is wiade-by-a petition, in ‘our 
usual plain, intelligible form. - The def 
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} dants plead the general issue, under which Ease’. District. 
€. ! ° . ° July,’ 1826. : 
| theymight make every defence in their power, Gow 


|| jpthe same manner as under a plea of non- , BROo%™, 


4 a Auten & Co. 
|} gseumpsit to the action of assumpsit. In ad- | oiiy, 
|} dition to the general issue, they allege, that ,,o77= 


the-valuation in the policy is erroneous and 
extravagant. It was not necessary for them 
tohave pleaded this matter specially. It was 
set forth’ in the abundance of their good faith 
and liberality, to give notice to the adverse 
|| party of a means of defence which they in- 
tended to use on the trial, so that he might 
come prepared to resist it. 

A policy of insurance, in which the value of 
thesubject is agreed upon by the parties, is 
called a valued policy: if that value be not 
'| wfixed and specified, it is an open ‘policy. 
'} The valuation, if not fraudulent or extrava- 
| gaat, will be binding upon the parties. The 
value should be fixed, so as that the assured 
/| may have an indemnity and no more. If the 
| property be much overvalued it must be with 
} 2 bad view: the value in the policy is con- ‘ 
H fidered as the fair amount of the prime cost. 
| Marshall, 6.1, ¢.7, §1, 2; Burr. 1171; Park, 
‘é 02; Philips, 305. This value ought only to 


| be considered as primé facie evidence of the 
“| Von. av. (x. 8.) 87 
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East’n: 

July, 1826. 
PY y 
Brooke, 

Attren & Co. 


vs. 
Louisiana 
STATE 
InsuRANCE Co. 
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District amount of the interest of the insured, ab 


insurer admits it on the mere representatioy 
of the insured, and if he find that it was fiet, 
tious or falacious, he is at liberty to dispute 
it. 
bona fide meant as an indemnity, the-cour 
will not inquire minutely whether the . 
tion be very near the true interest of- the 
insurer. A small excess ought not to bese 
garded. Marshall, same section. In France, l 
insurance on the expected profits of merchay 
dise, or any thing beyond the actual cost@ 
value of the property insured, is void.. Coit 
de Com. art. 158; Rapport par Mr. Chall 
Maugerot, Législation Com. 40; Emerigon, chet, 
§2; Pothier, Contract d’ Assurance, p. 242—2M, 

In the United States we have adopted th 
English doctrine on this subject, with litte 
variation. It is held, that if the parties, with 
out intending to wager, fairly agree to estimate 
the property at a high rate, their agreement 
will be valid. Philkps, 306; .3 Binny, 205.) 

In the present case, I contend that nosfiit 
agreement whatever has been made. betweet 
the parties to estimate the. property insure. 
From the representation made by. thet 
aurers, it was reasonably to be inferred, thal 
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In England, where a valued policy. 
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iiere was to be some other cargo on board East’n, District. 


ihis schooner besides the mules. 


| ‘Cargo valued at $11,000: mules on and 


‘qider deck against stranding or a total loss.” 


July, 1826. 
Pi 
BROOKE, — 
AtLEeN & Co. 
vs. 
LovIsIANA 


ifit'was the intention of the plaintiffs to value, 5747" 


their mules at that extravagant rate, they 
should have stated the valuation to be on the 
myles only, in words to this effect: “ The 
gargo to consist of mules, valued at so much 
perhead, or the whole eargo of mules valued 


at $11,000.” -The gross excess of such an’ 


@timation would then have been at once 
manifest, and no doubt it would have been at 
once rejected. By this simulation or dissimu- 
lation, the defendants were led into an error; 
and whether that error was occasioned by the 
fraud or mistake of the other party, it is 
equally destructive to the validity of the in- 
surance. 
kind of articles, the fair way of estimating 
them, is to value them by number, weight, or 
measure; then the parties will understand 
But in this case, the insurers 
were induced to believe that mules were to 
form only part of the cargo; whereas, if the 
trath had been clearly and explicitly stated, 
itisnot to be supposed that they would have 


URANCE Co. 


When.a cargo consists of only one — 
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East’n. District. evet agreed to value as many mules as could 
ce a be safely stowed on board a small sc 


Apenore™, of near 102. tons -burthen, (as her captain 
Loviaan, SWears) at the enormous rate of $11,009, 


Insunanen Co, _ his suppression or concealment of the-truth 


as to the nature of the cargo, renders ‘the 
valuation in the policy utterly void. Ng 
valuation of that cargo was, in fact, ever 
agreed to by the insurers. They could no 
have agreed to put or admit a value upop 
that, the true nature of which was misrepre: 
sented, or at least never fairly made known 
tothem. This circumstance would annul the 
valuation, even if it were not extravagant or 
excessive. The valuation is binding on the 
parties only when it has been fairly — 
upon between them. 

The extravagance of the valuation, in this 
case, sufficiently appears from the evidence 
of the plaintiffs’ own witness, Mr. Frost Thom, 
the agent who was employed by them to put 
chase, and did purchase the mules in ques 
tion at St. Jago: he swears, p. 17, B., * That 
the average price of the mules on board of 
the Hazard was about fifty-five dollars a pair; | 
that about five pairs of the mules were boughit 
for eighteen dollars a head.” Let us give 
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joplicit credit to this testimony, though its East'n, District. 
gant of precision, where it was easy to be pre- a~ 
cise, might render it exceptionable. At fifty- , -RO%™... 
fe dollars the pair, each mule cost twenty- |... 
gven dollars and a half; and the whole cargo j,,enancs:Co. 
diseventy-four mules amounted to $2,035; a 
gm less than one-fifth of that at which they 
were valued in the policy. Add one, add 
{wo,or even three thousand dollars for costs 
ad charges, and the valuation will still be 
excessive and enormous, according to the ob- 
rious meaning and every just definition of 
these words, and to every reason drawn from 
general policy and morality ; according to the . 
opinions of every writer on commercial law 
without exception, and to the decisions of . 
every tribunal whose judgments on the sub- 
ject are entitled to our respect. 
In another view, the misstatement or simu- 
lation we complain of is fatal to the plaintiffs’ 
claim. The nature of the risk, as well as 
the value of the cargo, was misrepresented by 
them. Now it is universally admitted, that in 
these cases fair dealing is strictly required by 
law. The contract is generally entered into 
by the insurer, in consequence of the re- 


presentations of the insured; and if these 
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East’n, District. representations do not enable the insurép ij 


July, 1826. 
a A 
Brooke, 


ALLEN & Co. 


vs. 
Lovtmsranwa 
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make a just estimate of the risk, he ouglit not 
to be bound by the contract. If either party: 
whether by design or through negligengg) 


mistake, or oversight, conceals or misrepre: 


sents a fact material to the risk, the contract % 


will be void with respect to the other paily 
A representation is construed according’ ty 

the fair and obvious import of the words, and 
considered equivalent to an express statemenh 
of all the inferences naturally arising fromit 


“Good faith,” says Lord Mansfield, « forbids 


either party, by concealing what he knows) 
draw the other into a bargain, from his ign i 
rance of that fact, and his believing the ‘com 
trary. The facts lie most commonly inthe 
knowledge of the assured only; the under 
writer trusts to his representation, and pros 
ceeds upon confidence that he does not keép 
back any circumstance to mislead the unders 
writer, and induce him to éstimate the risk ag 
if it did not exist. The keeping back such 
circumstance is a fraud; and although “thé 





suppression should happen through mistake, | 


the policy is void, because the risk is different 
from that understood and intended to be run” 
3 Burrows, 1905; Phillips, 80. The fact that 
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the cargo of this schooner was to consist eN- East'n. District. 
tirely of mules, was well known to the plain- rea 
fifs,as appears from the evidence of Frost , 520%", 
Thorn. He. was employed, as he states, pouirana 
(p- 13) by Brooke, Allen & Co., to go top. uten oy, 
§t.Jago, for the purpose of buying mules for 
i the Havana, to be shipped on board the 
‘Hazard. She was fitted up for the sole pur- ° 
‘pose of transporting mules; no other mer- 
chandise was intended to form any part. of 
her lading. This fact, this intention, ought to 
have been fairly communicated to the in- 
surers. They were misled by its suppression. 
“Bat there is worse than suppression here; 
there is positive misrepresentation. The 
insured first declares, that his cargo, which is > 
to be insured against all the usual risks, with- 
out any exception, shall be valued at $11,000; 
and:then it is stipulated, that mules, whether 
on or under deck, are insured only against 
siranding or a total loss. Here are two dis- 
tinct insurances: the one general, and the oth- 
etlimited to two specified hazards. What 


- could such a distinction mean, if there were 


no distinct subjects to which it could be appli- 
cable? The insured gave the defendants to 
understand, not ambiguously but explicitly, 
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Eaet’n-Distriet. according to the obvious meaning of; my 
= words, and the natural inference to be drome | | 


Brooke, 
— & Co. 
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from them, that his cargo was not to consist 


Laieitions wholly of mules. ‘The suppression or mis. 


STATE 
InsuRancE Co. 





representation, which ever it may be, affects 
the risk materially. There is a much greater 
hazard of the loss of animals of this kind, pare 
ticularly onboard of a small vessel, whens 
is loaded with nothing else, than when 

form only a part of her cargo. The greater 
their number, the more liable are they to:be: 
killed or maimed by the rolling of the vessgf, 
or by falling on one another; and it may be 
reasonably apprehended they will be throws. 
overboard without much scruple or relues, 





tance, especially if insured at five times more 


than their original cost. The evidence in 
this very case shows that all the mules in the 
hold of the vessel perished in consequenceof 
one gale of wind. . . 
‘The schooner having arrived at the Hay 
vana, there was no other risk provided for but 
that of a total loss. Part of the cargo, up 
wards of one half the mules of which it ‘orb 
ginally consisted, remained; and, as the Joss 
was not total, the plaintiffs can recover 
nothing. 
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different senses: natural and legal. In its vw 
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"| long delayed and difficult to adjust.. 1. Term 
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oa otherwise not be so. 
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The term total loss, is understood in ‘two East's. District. 


patural sense, it signifies the absolute des- Am 
inuetion of the thing insured: inits legal sense, jourrars 
jtmeans not only the total destruction, but ,..0¢ 8 co. d 
likewise such damage to the thing insured,. — - a 
though it may specifically remain, as renders : 
itof little or no value to the owner. Losses 
of this last description are also called techni- 
cal or constructive total losses. In these cases 
an abandonment must be made by the assured 
of what remains of the thing insured, in order 
togive him the right of recovering the entire 
value. Marshall, chap. 13; Phillips, 383. It 
was doubted for some time in England, whe- 
ther abandonment should have been permit- 
ted at all; but about the year 1745, that 
question was determined in the affirmative. 
It was considered that in cases of capture and 
detention, insurance would afford .an. inade- 
quate remedy to the assured, without the 
right to abandon, and in many caees of sea : . 
damage the indemnity would otherwise be 


Rep. 608. The object of abandonment is to 
lurn that into: a total loss, which would 


Vo. tv. (N .8.) 88 
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Different regulations prevail respecting th 
extent of the loss which will entitle the a 
sured to abandon. In France the loss Us 
amount to at least three quarters of the valye 
of the thing insured. ~ Code de Commerce, tiys9, 
art.180. In England and the United States, it 
has been settled, that a loss of upwards ofone 
half will be sufficient for that purpose. Butit 
soon appeared that this privilege snen a 
jected the insurers to total losses on perish: 
able and other articles, when none of the prin 
cipal risks, intended to be insured against,h 
occurred. On this account, about the y 
1749, the general words and provisions ofthe 





policy were altered or qualified, and some of 


the risks wholly or in part excluded, by Stipa 
lations inserted in what is called the memo. 
randum, at the bottom of the policy. Iti is now 
stipulated in most policies, that upon certain 
enumerated articles, the insurer shall not be 
answerable for any partial loss whatever ; and 
that upon certain other articles, he shall only 


be liable for partial loss, amounting to a spect | 


fied rate per centum. See Marshall, b. iych 
6,§3; Phillips, 483 ; Park, 112, and the cases 
there referred to. The words by which the 


stipulation against all partial losses are made, ' 
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ate various: such as, free from average, free Eagy'a, District 


fom particular average; insured against a — 


total loss, or a total loss only: (by the word Mane ae 


average, and the phrase particular average, @ oussiaxa 
pattial loss is always meant.) An exception tyayganenCo. 
to the exception is generally provided for the 
case of a general average, or if the vessel be 
stranded. A general average, or contribution 
toa general loss, takes place when goods are b 
thrown overboard for the purpose of lightening 
and saving the-ship; the owners of the ship 
and of the goods thereby saved, contributing 
proportionally for the relief of those whose 
goods were sacrificed for the common safety. 
The exception of particular average, or of 
any other than a total loss, excludes the eon- 
structive total loss on account of damage to 
the article. Accordingly, the right of aban- 
donment, on, account of damage exceeding 
half the value, does not apply to those articles: 
as‘long as they continue to be of any value, or 
thatany portion of them remains, the insurers 
are not liable for a total loss. This doctrine 
isnow established beyond all doubt, by a long . 
series of decisions of the tribunals of Great 
Britain, of the United States, and of several 
of the great commercial states of the union. — 
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East’. District. | Notes of these cases are given by Phillips, 
NS from page 487, to p. 492. They will be found 
Ae E™,, more fully reported, in 7 Cranch, 415 to 418; 
- 8Cranch, 39 to 46 ; 3 Caine’s Rep. 108 ; 3 Bosit 


Louisiana 
inst ee oo, Pull. 474 3 1 Caine’s Rep. 196 ; 2 Maule & Sd. 
 wyn, 371 to 375; 1 Wheat. 219, 224; 6 Mam, 
Rep. 465, 471 ; 7 Johnson, 527. The resultof 
all these uniform adjudications, after solemp 
argument; has been declared by the supreme 
court of the United States, in the cases of 


Biays vs. the Chesapeake Insurance Company; 


Mercardier, vs. ditto ; and Moreau vs. the Unité ' 


States Insurance Company ; in these words :#It 
is well understood at the present day, with 
respect-to such articles (memorandum atti. 
cles) that underwriters are free from all: par. 
tial losses of every kind; which do not arise 
from a contribution towards a general aye- 
rage.” 7 Cranch, 418. “The underwriteris, 
~ in all cases of deterioration entitled to an ex- 
emption from partial losses on the memoram 


dum articles.” 8 Cranch, 48. “As to memo | 


randum articles, the insurer agrees to pay for 
a total loss only, the insured taking upon bim 
self all partial losses without exception. If 
the property arrive at the port of discharge, 
reduced in quantity or value to any amount, 
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- the loss can not be said to be total in reality.” East’. District. 
1 Wheat. 224. ws Boe 


Ip the case cited from 6 Massachusetts Re- , BRO, 


ports, (Murray vs. Hatch) the insurance was j,0\trazs 


STATE 


effected in the memorandum in these words, ,,..0anexCo. 


éthis risk is against a total. loss only.’”’ Ip 
our case the mules are ‘insured against 
stranding or a total loss. Leave out the risk 


, of stranding, which must in fact be left out of 


consideration, as it did not happen, and our 
insurance would then be exactly as in. the 


' Massachusetts case against a total loss only. 


The supreme court of that commonwealth, 
decided that those words were equivalent to 
ap insurance with an exception of partial or 
average losses, or with a warranty against 
them on the part of the insured. . Judge Sew- 
al’s opinion in that case, p.471,472. “This deci- 
sion, with the unanswerable reasons on which 
it is founded, furnishes a conclusive reply to 
the argument urged by one of the plaintiffs’ 
learned counsel, in the court below, that an 
insurance against a total loss, must mean 
an insurance against a total loss of every 
kind or description; against the technical or 
constructive, as well as the actual total loss. 
The insertion of the words total loss in the 
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East's. District. memorandum, serves unequivocally to explaiy | 


July, 1826. 
ad 
Brooke, 


Auten & Co. 


vs. 
LOUISIANA 
STATE 


InsunancECO. 





_ court. 
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their meaning. The memorandum is a te 
striction of the risks insured against. 
memorandum respecting corn and various‘a~ 
ticles perishable in their own nature, or liable 


25. 
to particular injuries at sea, renders the po 
licy, as to the excepted articles, an insuranee: 


against that sort of misfortune, which is conse 
dered as amounting to an actual total lossy 
and in the cases thus provided for, the in 
surance is against a total loss only. it seems 
therefore to be but a change of terms, a 


evident proposition, to say that an insurance 


against a total loss only, is equivalent to an 
insurance with an exception of partial or 
average loss. See the last cited opinions: 

We find however, one case in the bookg, 
Davy vs. Millford, 15 East, 559, in which the 
extraordinary doctrine was held, that a de. 
struction of a part of the subject insured with 
the exception of a partial loss, was a total 
loss of that part, within the policy. This case 


was not noticed by either party in the district 


We did not deem it necessary to lay 
it before the jury, and the plaintiffs probably 
thought it unfavorable to their claim as fora | 
total loss. 


The insurance was on a quantity 


= af 
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' of flax, of which about five sixths was lost by East’s. District, 
shipwreck, and the remaining sixth much de- peg 
teriorated. Lord Ellenborough, the chief Auer 9 
justice, observed as to the part which was jovrsrasa_ 
totally lost, « there is nothing either in reason tnbeiece. ~ 

or ‘precedent to prevent us from saying that 
‘the plaintiffs may recover; for no case has 
been cited to show that where the least par- 
ticle of the thing insured subsists in specie, 

_ though the greater part is actually destroyed, 
the assured shall be precluded from recover- 
ing. the value of that which is in fact totally 
lost: finding therefore no authority against the 
construction we have already intimated, and 
the reason of the thing being with it, I consider 
that the plantiffs are entitled to recover as for 
a total loss, the value of that part which was 
totally lost; and that they are not entitled to 
recover for that part which was not totally 
lost, but still continued to subs.st in specie, 
though deteriorated in value.” Ibid. 565. 

With great ‘respect for the court which de- 
livered this opinion, I will show that there 
are strong reasons and numerous authorities 

‘ against it. 

In the first place, what can be the use of an 

| exception of partial loss, or an insurance 
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East'n. District. against total loss only, in any imaginable ¢; 
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if the plaintiff is entitled to recover the v 

of every part of the thing assured which a 
be totally lost? How can a partial loss, 
possibly take place, except by the total (oss of aM é 
the part lost, if that expression is admissible? 









The loss of a part is, ex vi termint, the ent Se 
it cannot be lost and not lost at-th 


loss of it: : 
same time. Part of a thing may be lost, n “ 
part saved; but the part lost must be wholly. 
lost. The idea of loss itself is absolute, indi, 
visable. If a pound of sugar is lost out ofa 
hogshead, there is a total loss of that pour 


as completely as there would be a total loss, af i, 


that hogshead, if the hogshead were entirely, 
lost. According to lord Ellenborough’s doe 
trine, all insurances would be alike, and. the 
memorandum a mockery. Every partial loss, 
however small, might be metamorphosed into 
a total loss fer so much. The memorandom, 
which is introduced in cases like ours, for,the 


purpose of protecting the insurer against every | 


thing but total loss, will be but an idle form, it 


he is liable to pay the value of every part of the 


thing insured that may be lost, by the dexte. 
rous catachresis of calling such partial loss a. 
total loss of the part lost. 









This language isin | 
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| get Worse than a catachresis, it isa downright 
| ggitradiction in terms: it confounds the dis- 


{wetion between a part and the whole. If the 
joss of a part can be termed a total loss, in this 


policy to protect himself according to his evi- 


dent intention in all these cases, against any 


loss but that of the whole of the-thing insured ? 
Shall he say, “insured only against a total loss 
ofthe whole?” This expression would: be an 
absurd and ridiculous pleonasm, equivalent to 
#@ total loss of a totality.” For using the 
phrase, total of the whole, in relation to the ad- 
dition of numbers, a financial patriot of the 
British - parliament has been dubbed, by the 
arch'critics of England, with a title which the 
honorable and ingenious economist will enjoy 
as'long as he lives, the title of Sir Total of the 
Whole. "The argument I am combating is really 
more worthy of a jurist of Laputa, or one of 
Mr.'Paulding’s wise men of Gotham, than of 
alearned and venerable English judge. 

When an insurance on a cargo, is against a 
total loss only, the insurer incurs scarcely any 
other risks than those of the capture or the 
loss of the vessel; but if the loss of each part 


ofthe cargo is to be considered a total loss of 
Vox. iv. (nN. 8.) 89 





East’n. District. 
July, 1826. 
Pw 
Brooke, 

i & co: 


Lewmetine 


}. sense, what words could the insurer use in the, S™™ 
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Beet. Dias. so much, then he incurs‘all the nur se. : 
wan» hazards of the-sea, by which any part of th 
,BROok™ cargo may be destroyed. Let the COE 
Loumaw, Sider the premium of insurance in this, | 
ine aTE oo, only three per cent.; fair enough pein 
the risks of capture and shipwreck, ona . 
age from St. Jago, in Mexico, to the — ak 
but utterly and manifestly a lI 
the other risks I allude to were included, jf 
it had been the intention of these parties, " 
the insured should be indemnified for eae! in, 
dividual mole that might be lost, woul ie | 
defendants have consented to insure thet nu + - 
on deck, which must have been peculiarly e) 
posed, in so small a vessel, to be washeda 
to fall overboard in bad weather, for the same 
premium as the mules which were — 
securely in the hold? re 
The case cited from 15 East, is the onl 
one in which this construction has been give 
to a policy like ours. The opposite ‘dog 7 
trine has been maintained by a great numbit}] 04 
of judicial determinations. Those of th eee 
courts of the United States are uniformanll 
decisive. In Biays vs. the Chesapeake Inme} 
rance Company, (7 Cranch, 418,) the court say is isa’ 


emphatically, “the proposition appears i | 
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lt} jelfevident not to command universal assent, East's. District. 

Abat T iat when only a part of a cargo consisting all re 

of the same kind of articles, is lost in any ,B*°O™™.. 

way whatever, and the residue arrives in jourrawa 

| galety at its port of destination, the loss can- jenn co. 
1 pot be but partial, and that this must for ever 
be HT beso; as long as a part continues to be less 
: than'the whole. This loss then being a par- 
ticular loss. only; and not resulting from a 
general average, the court is of opinion, that 
the defendants are not liable for it?’ In 
| Gracie vs. the Maryland Insurance Company, 
se | Borunch, 84, the court says, “ This case differs 
| from that against the Marine insurance Com- 
pany of Baltimore only in one particular: [see 
8Cranch, 75] a part of the cargo remained on 
~ | board the ship until the arrival of the French 
id tops,” (who took possession of them and 
refused to give them up until a ransom should 
™| be paid for_them) “when the departure of 
oe * the vessel was prohibited, and the ransom 
= made. This circumstance does not, in the 
"tT opinion of thé court, vary the case; because, 
~ | Omitting all Other considerations, the loss with- 
*) in the risk,”being only a part. of the cargo, 
af | igajpartial loss, and is affected by the war- 
to vanty against particular average loss.” In 
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East’n. District. Guerlain vs. the Columbian Insurance Con. iz 
9 1826. 5 ; tf 
www pany, 7 Johnson’s Reporis, 529, the court said, | 


InsuRANCECO. 





_% The idea that for each item, or article of 
the cargo which was totally lost, the-defep, 
dants are liable, is not well founded.” ‘The 
law on this point is then firmly established jp 
the United States, without the dissentieng 
voice of any one of their tribunals; and this | 
court has decided, after full argument and 
great deliberation, that “the contract of in. 
surance is understood here as it is it the 
other maritime cities of the United States” 
12 Martin, 499. The insurance ‘in the ‘pte: 
sent case is made upon one entire thing; 2 
cargo of mules. It cannot be divided the 
assured must recover the whole or 
_ But they cannot recover the whole, as the 
whole was not lost; and every partial 
excluded by the terms of the contract... «@ 
An ergument has been urged, by coup . 






policy. If the insured can only vocal 
the event of an actual total. Ip mit; 
said, that he will have a strdng#i 


argument goes much too far to be a oid one: | ° 














2 ae 


. jf admitted, it would invalidate almost every East’n. District. 
| Valued: policy, and every insurance on freight Rs 


phrase is, well insured, the:loss of both would 





a] Recrns of somé frauds on underwriters. 


—— ee 









>a of franc d’avarie,; is as well known, 


[) Min the United States. Emerigon des Assurances, 
1} 12, s. 45, 46; Pothier, Contrat d’ Assurance, 
‘no 166. Quelquefois on stipule par la police 
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1826. 


or expected profits, as well as every insurance , BRoo™®, 


AutEs & co. 
whatever, excluding partial losses. It might Po a 
go far towards annihilating the contract of widaetinds. 


ipsurance altogether: for, in a majority of 
-cases: where vessel and cargo are, as the 


be more advantageous to the assured. than 
their safe arrival. It is from apprehensions 
like those of the learned gentleman, that i in- 
‘gurances on freight and expected profits of 
gerchandise, are prohibited by the laws of 
France; and there is no doubt that the pro- 
hibition has diminished the business of in- 
surance in that country,and caused much more 
injary to its commerce, by checking commer- 
cial enterprise, than it has done good by the 


iteven in France, where so much weight 
is allowed to this argument, the clause in 


interpreted exactly in the same manner 
6 the clause “free from particular average,” 
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Kony’ District. que les assureurs ne seront pas tenu é 


July, 1826 , 
ww avaries, ou qu’ils seront francs d’avaries. 


Brooke, gens de cette clause est, qu’ils ne se cha 








ALLEN, & Co. ‘i add 
Lovinan, que des accidents qui causent une perig | ~ 
State. entiére des effets assurés.” ie te 





InsuRANCECO. 





There is another circumstance in our Case” 




























worthy of attention, if the court could enter. | thos 
tain any doubt concerning it. The words by a 
which the insurance was effected, were wrik - 
ten in manuscript, not printed in the policy} é 
and it is always held, that in the construction, the 
of a policy, the words superadded in writin ae 
are entitled to have a greater effect attri fact 
to them than the printed words, inasmudlllll » 
the written words are the immediate language Y 
and terms selected by the parties themselves, 
forthe expression of their meaning, and the ay 
printed words are a general formula, adapted Ss 
equally to their case and that of all othe ; opr 
contracting parties. Phillips, 18; 4 Ean es 
If the plaintiffs could even recover any | we 
thing, as for a partial loss, they would, by’he ae 
means be entitled to the large sum which tip ee 
jury have awarded to them. Se um 
In case of a total loss, the valuation fi dt | 4 
in the policy remains, unless deceitfully or ot 


erroneously made, or much overrated; but” 
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4 partial loss opens the policy, and the value East’n. District, 


of the articles lost must be proved. Phsllips, —- 


"904, et seg. What evidence have the plaintiffs , B®°°=®, 

















ALLEN & Co. 
adduced of- the value of the thirty-five mules |." .., 
Jost? Nothing but the vague statement of 07% co. 


| “Mr. Frost Thorn, that the average price of 

z those mules was about fifty-five dollars a pair. 
Atthis rate, the thirty-five mules would have 
amounted to no more than $962 50. 

With respect to the value or proceeds of 
the thirty-nine mules which arrived at the 
Havana, the evidence is still more unsatis- 
‘factory. We have not the oath, nor even 
the certificate, or any declaration of the 
auctioneer by whom these mules were sold. 
We have no legal evidence of the correct- 
ness of the charges, by which the gross price 
obtained for those mules was reduced from 
upwards of $2,000 to less than $100. But 
this consideration is quite immaterial, for it is 
impossible that the plaintiffs can recover for 








-. any of the mules except those which were 
| totally lost at sea, even if the opinion of the 
‘) English court of King’s Bench, in one solitary 
| case, could prevail against the host of adjudi- 
cations which I have cited in opposition to it, 
as well as against the meaning of the plainest 
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East’n. - District. language, and the manifest intention of the, 


we~, contracting parties. ded 
anooe™, We trust that this cause will not be re 
ee manded for another trial. The record com. 
inst T™ (o, tains abundant proof from the plaintiffs’ own 
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witnesses ; and it is admitted by the plaintifij” 
themselves that an actual physical total | 80 
the insured cargo did not take place ; and: h 4 
policy shows that it was against-such a s. 
only that the cargo was insured. 


ry 


Morse, for the plaintiffs. On the 17h at 
February, 1824, the defendants subscribed 
the policy on which this suit is institu 
The vessel proceeded to Brassos, St. Jago, 
where she took on board seventy-four = 
particularly selected for the Havana market. 
The vessel was chartered, manned and pro 
visioned for the voyage, at New-Orleans, at a 
heavy expense. On her voyage from Brassos 
to Havana, she encountered gales of wind 
and storms, and other perils insured against 
which caused the death of thirty-five of th. 
mules, which were thrown overboard. ‘he » 
remaining thirty-nine were ‘so much bruised; 
maimed, and crippled; that two of them died 
on the beach, and the balance were materially 
































: deteriorated in value, insomuch that they East's. — 


|| payment of the premium, compliance with the 








+22 


} trial in the district court, before a jury, who 
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produced but the sum of $2000 or thereabouts, Ux— 

and which, after deducting expenses, left, as Auta Co 

nett proceeds, about $100. An abandon- jouisiaya 7 
ent is admitted to have been made in due a ; 
fime, and refused by the defendants. . Proof 


ofthe execution of the policy, interest in the cargo, 


warranties, and the loss, are established “by 
the evidence on file. 

Suit was instituted, in which the plaintiffs 
claim, 

1. The amount of the policy, $11 000, as a 

a loss on a valued policy. 

2. Such other sum as may appear to be due 
onthe policy. 

The defendants plead, 

1, That they are not indebted to the plain- 
tiffs in the sum claimed. 

2. That the property is overvalued in the 
policy. . . 
On these issues, the parties proceeded to 





found a verdict for the plaintiffs, for $4,500. 
Anew trial was not applied for in the district 
court, but both parties appealed. 

Vou. tv. (1 .8.) 90 
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a 


In this court the defendants contend, ©* 
1. The property is grossly overvalued. 4, | 


2. There was misrepresentation, suppres, 
sion, concealment of the truth, and dissimula. 
tion, by which the defendants were led _ 
error. 4 
In regard to the overvaluation of the pros 


perty, the law is well settled on the va 


of valued policies. On this point [ rely upg 
the authorities cited by the defendants. Pork 
102; Philips, 305 and 306; 3 Binney, 20), 
and the cases there cited. tp 
The defendants themselves have fixed th 
value and received the premium, and iti 
presumed that they were competent judges 
It does not appear that the value was pred: 
cated on any representation of the plaintiffs. ‘If 
however, the subject of value could nov 
be inquired into, there are sufficient factéin 
evidence to show that there has been ™ 
excessive valuation. “at 
1. The charter of the schooner Hazard, @ 
$350 per month, for upwards of three monthi 
2. The provisions, hay, corn, oats, and 
water casks. ' 
3. The fixtures, floor, chains, awning, &e 
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4. The first cost of the mules at Brassos. ~ East's. District. 


5. The premium paid by plaintiffs, $442. 
6. The profits of the voyage, interest, &c. 


July, 1826. 
BRooKE, 


Auten & Co 


«The value may be estimated, by another ; 0... 
calculation: suppose the seventy-four mules, °""* 


had arrived safe at their port of destination; 
itis in evidence that they were the best cargo 
#f wules ever shipped, to the knowledge of 
the witnesses. It appears, from Thorn’s testi- 
mony, that one of them, in its- crippled state, 
sold at publie auction, on their arrival at the 
Havana, for $140; and that, had they arrived 
in good order, they would have sold for $150 
each. 


Seventy-four mules, at $150 each, is, 1 1,100 





Amount of premium - - - - - 442 
Total - - - -°- - $11,542 
(OR A TTS 


Il. The defendants, in their argument 
before this court, allege concealment, sup- 
pression, &c. &c. on the part of the insured. 
Had they intended to rely on such a defence, 
itought to have been pleaded, and not reserved 
for argument on the appeal: I am not bound 
toanswer it. Itis an after-thought, and for 
want ofa better argument, introduced to taint 
the transaction with suspicion, or to endeavor 


TRANCECO. 
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* sgest’a. District. Vor-to cast dishonor on the characters of the | 
3 aw plaintiffs. But unfortunately for the defen | 
~ ,,BROok™,,,, dante, there is not the slightest proof to sup. 
Loveaxa port such an allegation, nor does it existiany 
sate oo, Where but in the gentleman’s argument. Ibis 
no where proved that any other. cargo than 
mules was to be put on board or insured: 
mules alone are designated in the poliey-as 
comprising the cargo on or under deck. The 
value is fixed by the defendants, in the hand. | 
writing of their secretary, and not, as their 
counsel was pleased to say, “ modestly”  ' 
the plaintiffs, at $11,000, and yet the counsel 
complains of a concealment of facts or » 

gation of falsehoods. _ 

There being neither concealment, fale 
hood, nor fraud in the conduct of the plain 
tiffs, it-is idle for the defendants to talk of 
“ being misled” or “ deceived ;” if they have 
been, it is their own fault, and attributablete 
their own ignorance or negligence. ‘ 

The books of their inspector would have | 
informed them of the age, construction, and 
capacity of the vessel; by reference to theit 

, _ charts, they could have seen the course and 
distance, and the dangers of the voyage tobe 


performed, and yet with all these before their 
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eyes, they deliberately underwrite $11,000 on East's, District. 
the cargo of mules on and under deck, stipu-_ rw 


Jating the premium ultimately at four per , 


Brooxg, 
LLEN & Co. 


cent; and that too for a voyage to be per- poucfawa 


formed in April or May, the most favorable ,,, 


months in the whole year. If they really 
apprehended any danger from putting on 


board a greater number of mules than the 


capacity of the vessel or the nature of the 


| yoyage would justify, it was competent for 


them to limit the number, to augment the 
premium in proportion to the risk, or decline 


the risk altogether. They took the risk at four 


percent., a premium higher than on a voyage 
to any part of Europe, and equal to the usual 
premium on insurance beyond the cape of 
Good Hope; and this too for a voyage ina 
pleasant and safe season of the year, and 
which the witnesses say is frequently per- 
formed in five or six days. 

It is also in evidence that the vessel was 
well constructed for the transportation of 
mules; and that the number shipped was not 
more than she could carry with safety. 

Passing over the many arguments of the 
defendants’ counsel, founded on inferences 
from supposed cases, from inconvenience or 


STATE 
URANCECO. 
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East’n. District. 
July, 1826. 
Py™wy 
BRooKE, 


Auten & Co. 


vs. 
LovIsIANA 
STATE 


InsuRAncECO. 


GASES IN THE SUPREME COURT 


fancied hardships, let us. come to theonly 
point in this case that merits the attention of 
the court, viz. what is the legal and proper 
construction of the words used in the policy; 
“Insurance on mules, on and under deck, against 
stranding -or total loss.” The inquiry will 
be confined to the legal import of. the 
words “total loss,” as the vessel was not 
stranded. ' 
The distinction taken by the adverse coun: 
sel is correct : a total loss is either technical 


or constructive; as, where a certain part of 


the property is destroyed or injured, or where 
the object of the voyage is frustrated. When 
this happens, and an abandonment jis duly 
made of the part that remains, it amounts, in 
law, to a total loss, and authorises the insured 
to recover. A total absolute loss is where 
there is an entire extinction or destruction of 
the object. A technical total loss is insured 
against in all policies, and may be recovered 
in all cases, unless expressly excepted or 
qualified by the memorandum. 

The evidence on record, in this case, 


proves clearly a technical or constructive. 


total loss, and the right of the assured to 
abandon : 








by tl 
mom 


bala 
such 
near 


right 
2M 
jn ar 


_ thet 


voya 
proj: 


of lit 


: 1 Jol 


polic 
* tot: 
excep 
hee, 
than 
extir 
as lo 
teac 








Pe. 


” 


OF THE STATE OF LOUISIANA. 717 


1. By the death of thirty-five of the mules Easts, District. 
by the perils insured against on the voyage; Gn 
2. The death of two on the beaeh at the ,,20°E™, 


moment of landing ; ; Ph. pe 


»3. The injury and deterioration of the jon eco: 
balance of the cargo from the same perils, to 
such an extent as to render them-valueless or 
nearly so. 

These facts established, the insured havea 
right to abandon and declare for a total loss. 
2 Marshall, 562. “The insured may abandon 
in any case, where by the happening of any of 
_ the misfortunes or perils insured against, the 
yoyage is lost or not worth pursuing, and the 
projected adventure is frustrated, or where 
the thing is so spoiled and damaged, as to be 
of little or no value to the owner, &c.” Vide 

1 Johnson, 141, 335, 405; Phillips on Ins. 302. 
©The defendants contend, that under the 
policy in this case the insurance against 
‘total loss” forms part of the memorandum or 
exception to the body of-the policy, and there- 
‘we, they are not liable for any other loss 
than the absolute and entire destruction or 
extinction of the property insured, and that 
as long as a hair of a mule is preserved and 
teaches the port of destination, that under 
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the exception in the policy, it is a partial log. 


aa only, and for which they are not liable,:ang 
that the jury in this case, against the reason 


and spirit of the law and against the — 
charge of the court, have found a verdict, 
the plaintiffs for the $4500. An examination | 
of the policy, to which I pray the particular. 
attention of the court, together with all 
authorities cited by the defendants, will se 
the misapplication of those authorities to 
facts in this case, and the fallacy of the 
argument based thereon. 


« 
For the investigation of this branch of the i 


argument, it will be necessary to advert.to 


the origiti and the cause of introducing 


memorandum into policies. 

- In Park on Insurance, 24, we are told, “ The, 
memorandum was introduced in the year 1749, 
in order to prevent the underwriters from 
being harassed by trifling demands, whi 
must have arisen upon every assurance. of 
this kind on account of the perishable nature of the. 
cargd.” See also 1 Marshall, 221-2. ‘ 


In conformity to this principle, we find in 
every policy certain enumerated articles more 
or less perishable in their own nature, some » 
of which are expressly excepted from special” 


‘ 




































- | a8 free from average, unless general,” it was 
“| held that “pickled fish were not included in 
} the memorandum, and that the plaintiff might 
‘| cover for an average loss on them.” Ap- 
‘| plying this principle to the present case, we 


_ By reference to the policy in this case, the 


| theierception, is not included in it. 
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average altogether, and others under a certain East’, Diaet 
per centage. These articles, as well as their n-ne 


liability to special average, differ in different Peg sy 
policies, but are in all, as far as they are de- jeyiisea 
signated, considered as exceptions from the,.y,cren Co. 
operation of the general policy. 

court will find a long list of memorandum ar- 

icles, among which mules are not to be found, 

norcan they be found among the memoran- 

dum articles of any policy executed since the 

year 1749 to the present day. It cannot, then, 

be pretended, that they are to be considered 
as’memorandum articles, as they are neither 

petishable in their own nature nor included 

in'the list. It is a well settled principle of 

law, that what is not expressly mentioned in 


The case of Baker vs. Ludlow, 2 Johnson, 
209; is conclusive on this point. “ Where 
dried fish were enumerated among the articles 
in the memorandum to a policy of insurance 


VoL. Iv. (N. 8.) 91 
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gent merchants, familiar with the subject, and 


CASES IN THE SUPREME COURT 


find that mules are not vesbiendinis in the me. 
morandum, and are not perishable in thejr 
nature, and that after the enumeration of the 
articles, the memorandum con¢ludes in these 
words: “all other goods free from average 
under five per cent.,. unless general.” F 
If we have shown that the loss on the sells 
exceeded five per cent., is it not clear that 
we have our action against the defendants, 
under the express clause in the memorandum, 
for the amount of the special loss proved by 
us ‘to have been sustained by the perils in- 
sured against? That we have made out this 
proof to a sum exceeding the amount of the 
verdict, will be seen by an examination of the 
evidence, basing the calculation either om the 
fair value of the property at the port of desti- 
nation, or the first cost charges of transporta- 
tion and probable profits. The law and the 
facts in this case were before a jury of intelli- 


whose calculations are as correct, at least, as 
any that could be made by counsel. : | 

The verdict for a partial loss is good in law, 
although the plaintiffs have declared for a 
total. 2 Marshall, 729. _“ Upon insurance of | 
one fourth of a ship, plaintiff declares fora 
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: s 
jotal loss but proves only a partial loss, he is East's. District. 
' ? July, 1826. 
entitled to recover such partial loss." The Grow 
plaintiffs have claimed a total loss, but in the 4 tay &'co. 
concluding prayer of their petition, they pray ; .ohvawa 
jodgment for such other sum as by law or ,,.0ft eco, 
equity may be due to them. The plaintiffs 
and defenddnts are dissatisfied with this 
verdict. | | a 
The defendants urge, that the risk of total 
bss on the mules, is still within the memo- — 
randum, and forms an exception to the policy, 
although the objects insured are not among 
the memorandum crticles. 1 confess this rea- 
soning is a little too refined for my compre- 
hension: it is, in fact, saying that it is an 
exception contained in the: memorandum, 
though not among the exceptions designated 
in the memorandum. The law on this sub- 
ject is settled by lord Kenyon, in the case of 
Bowring vs. Elmslie. “The rule is, to let the 
exception control the instrument, as far as 
the words of it extend, and no farther; and 
therefore, the case being taken out of. the 


letter of the exception, the body of the 


‘instrument remains in full force.” If the 


words total loss are to be taken as an excep- 
tion, we cannot go beyond the letter to ac- 
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commodate the defendants, nor declare. it to 
be any other than the usual legal total lose, 
in the sense as used in all commercial Cases, 
It will not be difficult to satisfy the court, tha 








the guarantee against “total loss,” is neither 
a memorandum nor exception to the policy, 
In looking at the face of the policy, if even 
thing printed or written below the word “img : 
morandum,” is to be considered as memolle 
dum or exception to the instrument, then ther 
is no policy, and of course nothing to which the 
exception can stand opposed, and the defen. 
dants’ argument would prave too much: fof, 
in no part of the policy, except under the 
memorandum, is there any declaration of the 
description, quantity, value or amount of :the 
cargo to be insured. The words are: “ This 
insurance to be on cargo valued at eléven | 
thousand dollars, say $11,000, mules on’ 
under deck against stranding or total loss.” 
(Signed) Ricuarp Retr, Pres’t.” 
If these expressions be memoranda, the | 
eourt will perceive, by taking them from the | 
policy, there would be no contract left. This, 
surely, will not be contended for: they might | 
as well urge that the signature of Richard | 
Relf, Pres’t., is part of the exceptions, as the | 
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preceding clauses. The fact is, the excep- East's. District. 
tions or memoranda stop where it was in- aoa 
tended and understood by the parties they ie te, 
should stop, after the enumeration of the arti- Sates ‘ 
)} cles which were exonerated from payment of ,,,,5™™ ... 
}} special average, within the terms therein 
| fl, stipulated. The rest is contract, and the body 
of the instrument and the “total loss” there 
stipulated, is the technical constructive total 

loss, which makes the underwriters liable 

ander the principles of law for the amount 

of the policy, on the proof of the facts of the 
injury from the. perils insured against, and 
abandonment. | 

~The defendants’ counsel relies on several 
authorities, to which I request the attention 

of the court: 

4 Cranch, 415, Biays vs. the Chesapeake 
Insurance Company. This was an insurance 
* | om Aides, a memorandum article, and five 
sixths of the hides arrived safe in port. 

8 Cranch, 39, Marcardier vs. the Chesapeake 
Insurance Company. ‘This case decides that 
memorandum articles are not liable to partial 











average. 
3:Bos. § Pul. 474. This was a case of frutt, 
a memorandum article. 


oaks & & 
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Bast’n. District. 1 Catne’s Reports, 196. This was a case'of 
July, 1826. ' 
a~ corn,a memorandum article. 


ApeROOEE: 2 Maule & Selwyn, 371. This was a case of 
Lovisvana 72€¢, 8 memorandum article. 
Svarh 1 Wheaton, 219. This was a case of Indian 


INSURANCE Co. 


corn, navy bread and corn meal, all memorandum 


articles. 
7 Johnson's Reports, 527. This was a case 
of special insurance. The policy contained 
the following written clause: “ The assurers, 
by this clause, take no other risk than general 
average, and such total loss only, as may arrive 
by the absolute destruction of the property.” 
With the exception of the case last cited, 
the court will perceive that the objects insured 
were exclusively memorandum articles, and as 
such, by the express terms of the exception, 
“ free from special average” under all circum. 
stances, and the assurers, consequently, not 
liable, except for a total absolute loss ; and these 
decisions are founded in reason and the neces- 
sity of the case, which gave rise to the intro- 
duction of the memorandom articles into a 
policy, from the impossibility of determining, 
whether the deterioration proceeded from na- 
tural decay or from the peril insured against. 
Admitting for a moment, that mules were 
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memorandum articles, or that the total loss East's. District. 
must be such as that contended for by the oe 
defendants’ counsel, the question presents ,®ROOk™ 
itself, whether on this case there isnot proved joey, 
such a total absolute loss of a part of the cargo, pete og, 
as to make the underwriters liable at least for 
that amount. 
It is proved that thirty-five mules died at 
sea, and were thrown overboard: it .is not 
pretended that a hide or hair of them ever 
reached the port of destination. Is not this a 
sufficient destruction of the property to satisfy 
the scruples of the gentlemen? and is it not 
sufficient to sustain the verdict of the jury. for 
$4500? The seventy-four mules in the Ha- 
. vana, would have been worth $11,100, thirty- 
five mules at the same rate, were therefore 
worth $5250. But the defendants tells us 
that we are not permitted. to divide the risk, 
that the loss is not total as long as a hide or 
a hair ofa mule remains to reach the port. 
On this point there are authorities on both 
sides and apparently in contradiction to each 
other. I think they may be reconciled, if not 
I shall be able to show that the weight of au- 
thority as well as the reason and justice of the 


case are clearly on our side. 
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East’. District. The first authority on the part of the defen, 
po dants, is the case of Biays vs. the Chesapeake 
Pe Insurance Company, 7 Cranch, 415. “ There 


Louraw, cannot be a total loss of part of a cargo com 


TS TE oo, Sisting of memorandum articles of only. one spe. 
cies, (such as hides.”) These hides were 
declared to be free from average unless generaly 
Judge Livingston declares his opinion in this” 
case to be founded on the memorandum clause, 
out of many thousand hides a few hundred 
only were lost, and had it not been for the 
memorandum in the way, says the judge, the 
plaintiff must have had judgment for a partial 
loss. This shows most clearly that the dec 


sion of the court rested upon the expres® 


terms of the memorandum alone, and had not. 
that stood in the way, the plaintiffcould have | 


recovered the amount of whatever loss he’ 
could have proved. ca 
The case cited by the defendants’ counsely 
Gracie vs. the Marine Insurance Company, # 
Cranch, 75, has no relation to this case. 
Gracie vs. the Maryland Insurance Compa 


ny, 8 Cranch, 84. This is declared by the | 


judge to be for a partial loss and affected by 
the warranty against particular average loss. 


Guerlain vs. the Columbian Insurance | 
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Company. This was the case before referred to Eas’n, District. 


of a special assurance “on such total loss as 
may arise by the absolute destruction of the 
property,” and all memorandum articles. The 
court decided, “ there was no absolute destruction ” 
of property, or general average, and in no 
other event can the defendant be responsible.” 
‘ Against these authorities the plaintiffs refer 
the court to Phillips on Insurance, 488. 
«Insurance being made on 54 hogsheads of 
sugar from Gottenburg to Stralsund, free of 
average, the cargo was so much damaged by 
sea water that the small quantities remaining 
in each hogshead, did not amount to more 
than one hogshead. Gibbs, chief justice, Iam 
inclined to think it an average loss: if any of 


| the hogsheads had been entirely lost, it would have 


been a total loss as to them. Speaking of the case 
ofa total destruction of a part of a cargo of 
flax, chief justice Gibbs said the subject there 
was capable of division, but here every hogs- 
head contained some portion of sugar, and I 
cannot distinguish between a small and a large 


| part being saved.” 


In the case of Davy vs. Milford, decided by 
lord Ellenborough, in the court of Kings 


| Bench, in 1812, and reported in 15 East, 559. 


Vou. tv. (nN. 8.) 92 
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East'n District. The question whether the loss could be diy). 
July, 1826. 

~~~ ded was argued at length before the court, 
Pee His lordship decided, “ under the terms of this 


oJ policy, which warrants the underwriters free 


ete op, from particular average, the plaintiffs cannot 
recover unless there was an actual total logs 
But how can it be said there was a total log 
of the whole, when one sixth of the flax insured 
still exists in specie, though deteriorated iy 
the hands of the assured. As to that part, 
therefore, he cannot recover; but as to the 
rest, which was in fact totally lost, there is 
nothing, either in reason or precedent, to pre. 
vent us from saying, that the plaintiffs may re. 
cover; for no case has been cited to show 
that where the least particle of the thing in 
sured subsist in specie, though the greater 
part is actually destroyed, the assured shall 
be precluded from recovering the value of 
that which is in part totally lost. Finding 
therefore no authority against the construe 
tion, we have already intimated, and the 
reason of the thing being with it, I consider 
the plaintiffs are entitled to recover as fora 
total loss, the value of that part which was in 
fact totally lost, and that they are not entitled 
to recover for that part which was not totally 


lost.” 
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From these and many other cases it ap- East’n. District. 


pears that under a warranty free from average, 


if the property arrive at its port ofdestination, , 


no matter how much deteriorated or. injured, 


if it remain in specie, the underwriters are not ea 


liable as for total loss; yet where the subject 
insured, will admit of division, and part of the 
property is lost totally, as in the case of the 
sugars and the flax, they are liable for that 
part so lost, yet I believe no adjudicated case 
can be found in any commercial country where 
property not perishable in its nature, not in- 
cluded in the memorandum, nor under a spe- 
cial guarantee against total loss only, or ab- 
solute destruction or free from average, where 
the assured is not permitted to recover at 
least the part of the property lost or destroyed. 
This, as lord Ellenborough observes, is but 
reason and justice. 

The only case relied on, on the part of the 
defendants remaining to be noticed, is that of 
Murray vs. Hatch, in 6 Mass. 465. This was 
insurance upon a ship, cargo and freight, 
against a total loss only. On examination of 
this case, it appears there was no loss of ship, 
cargo or freight, it is true the ship grounded, 
but she got off, and it is expressly stated the 


July, 1826. 
Pry—w 
Brooke, 
LLEN & Co. 
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STATE 
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aa. District. CaTgO WAS saved ; there being no loss of any | but 
ww kind, the court correctly decided that the ag | . wh 
anooe™, sured could not recover upon the policy, | cer 
Lovisuw, his is the case triumphantly referred to by } tho 
Ieee oo, the defendants’ counsel as containing una | cor 
swerable arguments; but as the cases are not sigt 

similar the ingenuity of counsel and the wim | an 

swerable arguments of judge Sewall, will have | wo 

but little influence. | did 

We will now return to the important point {| in‘ 

in this cause; the legal meaning to be affixed | sur 

to the words “total loss” as mentioned onthe | sur 

policy. The learned counsel for the defen ger 

dants have modestly asked, if the words “ total ari 

loss,” as used in the policy do not mean a nati | Th 


ral absolute totalloss: what expressionscanthe | _ fro 
underwriters use to protect themselves? they | pre 
have rather playfully asked if any other mean | __ inf 
ing be affixed to it, is it not a dexterous ce | wi 
tachresis? a flat contradiction in terms. He bos: 
asks what words shall be used; shall he say, 
“Insured only against a total loss of the | thi 


whole,” or “ a total loss of the totality ?” the 
It is not a necessary part of my duty to ad- | in 
vise the learned counsel or his clients what the 





expressions are proper to be used, when they the 
wish to convey their notions of a “total loss;" 
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but I would beg leave to remind them that East’. District. 
July, 1826. 


-when they again receive a premium of four per Gn) 


cent. for guarantying a “total loss,” and wish , BRook™, | 


those expressions to mean any other than the |." 


common, usual, general, known and received, S™™™ 
signification, or when they mean to make it 
an exception to the general rule, that they 
would say so. It would surely be more can- 
did to adopt the language of the underwriters 
in the case of Guerlain ve. The Columbian In- 
surance Company, in 7 Johnson, 527: “ The as- 
surers, by the policy, take no other risk than 
general average, and such fofal loss only as may 
arise by the absolute destruction of the property.” 
They might stipulate for total loss only, free 
from average, or some other equivalent ex- 
pressions, which I presume this court will 
inform them they are bound to use, if they 
wish by any exception, to take the words total 
loss out of its ordinary and received meaning. 
If there be any fraud or dissimulation in 
this transaction, the court may find it here, in 
the ingenious contrivance of the underwriters, 
in the warranty of total loss; receiving from 
the plaintiffs an exhorbitant premium, and 


then gravely contending that they guarantied 
no other risk than ¢ofal absolute loss ; which, in 
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East’n. District. that sense of the word, as they understand ij, loss. 
July, 1826. . . ‘ ff ; : 
w~~ is in effect no risk at all; as it would be | ©" 
Apnore™: next to impossible that some remnant of the that 
Lov ax, Seventy-four mules should not reach Havana, | Pe™ 
Ite tte oo, The counsel for the defendants admits, ip ask 
argument, that the only other risk is capture, | ©" 
and in time of profound peace there is not in tl 
much to be apprehended from that quarte, | abe 
and yet their counsel modestly ask, would the the 
underwriters have subscribed the policy had | # © 
they believed they were running any other part 
risk? This is modesty personified. Four hum the | 
dred and forty-two dollars and running no 
_ risk, is pleasant enough for those who re. vm 
ceive it, but itis death to the insured. This A 
would be oppression in the extreme: it could ner 
never have been the object of our legislature, und 
in extending such immense privileges to in. “ 
surance companies, for gambling purposes, and 
without some corresponding liability. tion 
There is one point in this cause which re- bea 
mains to be noticed, and notwithstanding the thei 
light and unceremonious manner in which it } war 
has been passed over by the defendant's | hav 
counsel, I think it will receive proper atten hav 
tion from this court: it has a direct bearing the 
into 


upon the construction given to the terms otal | 
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loss. If they are to receive the construction East’. District. 
contended for by the defendants’ counsel, Ho 


that nothing but total annihilation of the pro- hasan te. 


perty will make the insurers liable, I would |... 
ask whether that principle will not rather en- ,or7%0,, 
courage mariners or owners to effect a. total loss 

in that sense of the term, than induce them to 

labor for the preservation of the property. If 

the whole property be thrown into the sea, it is 

a total loss, and the insurers are liable, if any 

part is saved and carried into port, it relieves 

the insurer and is a certain loss to the owner, 

even if the property was entirely spoiled and 

without value. 

And in the present case, how easy would it 
have been to have-fulfilled the notions of the 
underwriters, as to a total loss, by throwing 
overboard the balance of the crippled cargo; 
and judging from the protest, as to the situa- 
tion of the vessel, in a gale of wind, on her 
beam ends; and mules crippled, broke from 
their fastenings, and down ina heap to lee- 
ward, few mariners would have hesitated to 
have completed the work, and they would 
have been perfectly justified in so doing. If 
the property has been preserved and carried 
into port by the exertions of the crew, it has 
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East’n District. been for the benefit of the underwriters, who 
July, 1826. : : 
ce amy ought to be cautious in.advancing a doctring 


Arne k co, that must inevitably terminate in their ruin, ,. 
Loveana  Leonclude by observing, that as the defen. 
tentaceaCe. dants have not succeeded in making out theig 
“ total loss” to be an exception to the general 

rule; that as the article insured is not a me 
morandum article, it must be considered by 

the court that they are bound, as for a total 

loss, in the usual, legal, and technical sense 

of the word, and liable, in law, to pay the 
amount of the property insured, as valued by 
themselves in the policy, for which we pray 
judgment. i 


Workman, in reply. ‘The most usual plea 
to an action on a policy of insurance, is the 
general issue. It enables the defendant te 
give in evidence any matter, or urge any 
argument, that goes to disaffirm the contract 
“If, therefore, the defendant would dispute 
the legality or validity of the policy; if he 
would deny the interest of the insured, and 


guilty of misrepresentation, concealment or 
any other fraud; that no loss, or at least not 























show the policy to have been a wagering one; | 
if he would prove that the insured has been { 
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to the amount claimed by the plaintiff, had East. District. 
uly, 1826. 
PV Ww 
BRookg, 
Auten & Co. 


Qur general plea, then, is unexceptionable. ,,,, 


happened, the general issue is the proper 
plea.” Marshall, 6. 1, c. 17, see. 3; Park. 404. 


The additional special averment was not ne- 
cessary: it was offered in the spirit of the 
utmost. good faith for the plaintiffs’ informa- 
tion and advantage. 

The error of the jury who tried this cause, 
having arisen from a mistake respecting the 
law, an appeal to this court is a more speedy 
and effectual mode of correcting the judg- 
ment, than could have been found in a new 
trial. Suppose a new trial had been granted: 


either party might still appeal, whatever ver- 
dict might have been given, and the main 


question of law would still have remained for 


the decision of the tribunal of the last resort. 


Mules, says the counsel, are not memoran- 
dum articles. This is a mistake: every thing 
is a memorandum article which is inserted in 
the memorandum. The gentleman confounds 
the memorandum with what is called the 
common memorandum; though even the com- 


| mon memorandum is very variously composed 


in different countries, in the different states 


of this Uvion, and in different insurance 
Von. tv. (N. s.) 93 
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East’n. District. 
July, 1826. 
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offices in the same country. In the common 
policies adopted in London, corn, fish, salt; 
fruit, flour and seeds, are warranted free 
from average unless general, or the ship be 
stranded: sugar, tobacco, hemp, flax, hides 
and skins, are warranted free from average 
under five per cent. Marshall, b.1,c. 6, s.3.In 
the policies used in this city, in the very policy 
on which the present suit is brought, the com. 
mon or ‘printed memorandum specifies many 
other articles of a totally different nature from 
those enumerated in the London policies, as 
warranted by the assured free from partial 
loss ; such as bar and sheet iron, iron wire, tin 
plates, hempen yarn, cotton bagging, pleasure 
carriages, household furniture, musical instru- 
ments, looking-glasses, and generally all other 
articles, which are perishable in their own 
nature. Ki is quite evident, that most of these 
articles are less perishable in their own 
nature, and far less exposed to be destroyed 
by the perils of the sea, than mules. This 
record furnishes abundant proof, that mules 
are particularly liable to such destruction. 
The remarks of the learned and ingenious 
counsel, on the facility and propriety of 
throwing them all overboard in certain cases, 
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| will.not, I trust, be lost on the court, or on East’s. District, 








n 

" the underwriters, when they may be here- ae 1 
e after called upon to insure such cargoes. But, gt 
e | whether mules are perishable in their own ;) 00,4, 
s | nature or not, whether they are or are not ,,.o A" 
e peculiarly liable to partial loss, they are em- 

n | phatically memorandum articles in this policy: 

y | they are specified in the memorandum itself; 

r | and that not in the common printed part.of it, 

y but in manuscript. 

n E The numerous authorities we have adduced 

" | in support of our argument and our cause, have 

il | not, we conceive, been shaken by the two 

n | English cases referred to by the plaintiffs’ 

e counsel, if these cases could even be con- 

I | sidered, contrary to the uniform decisions of 

er this court, to have any authority in this state. 

mn 

e Workman, on an application for a re-hearing. 


m \ The defendants and appellants respectfully 
d | pray for a re-hearing of this cause. 


is We submit, in the first place, that the 
¢s | weight of authority is decidedly in our favor. 
n. | The only case really against us is, that of 
us ; Davy vs. Milford. The-principle on which it 
of | was determined, is not by any means support- 


ed by the case of Hedberg vs. Pearson. The 
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East’n. District. insurance, in the last case, was declared to he 


July, 1826. 
Pr 


BRooKE, 
Autiten & Co. 
vs. 
LovistaNna 
STaTE 
InsuRANCECO. 








on fifty four hogsheads of sugar, warranted 
free from particular average. The ship wag 
stranded and bilged, but every one of the 
fifty-four hogsheads of sugar which the assured 
had on board, was saved, and in every hogs. 
head there were some loaves of sugar, although 
by far the greater part had been washed out, 
A hogshead usually contains about 120 loaves, 
and out of the whole cargo seventy-eight 
loaves were saved dry, and forty-five loaves 
wetted by the sea. The plaintiff contended, 
on the authority of Davy vs. Milford, that he 
was entitled to recover, but the jury were 
clearly of opinion that this was an average or 
partial loss, such as was intended by the war. 
ranty, and found a verdict generally for the 
defendant. On a motion for a new trial, 
the court held, “ that inasmuch as it could 
not be said that none of the sugar was saved, 


they could not draw any measure of a propor. 


tion to be saved, which should be compatible 
with a total loss: if they should begin so to 
do, they could not see where they were to 
stop: even if this were a fit case for the con- 
sideration of the court, they thought the jury 
had rightly decided it. In Davy vs. Milford 
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there was a clear line to be taken, for some Easr’n. District. 


of the bundles of flax never came on shore,” 
and the new trial was refused. 7 Taunton, 154. 4, 


The principle on which the decision in Davy oursawa 


vs. Milford is founded, is that the subject was ,,, 
there capable of division; the flax being pack- 
ed in distinct bundles, some of which were 
lost or destroyed ; but were not the loaves of 
sugar, in these fifty-four hogsheads, as distinct 
from each other, as susceptible of division, as 
bundles of flax or mules? Every ascertain- 
able portion of a cargo, however packed or 
stowed, is a distinct part of that cargo. A ton 
or a hundred weight of sugar, of rice, corn, 
salt, or the like, forms a distinct part or por- 
tion of the cargo to which it belongs, whether 
it be put up in bags or barrels, or stowed in 
bulk. The portion of a cargo of this kind, 
stowed in bulk, which may be brought safe to 
port, can be as well ascertained, by means of 


weighing or admeasurement, for the purpose 


of estimating the value of that part of it which 
may have been lost, as if the cargo were put 
up in separate packages. Now, if the princi- 
ple laid down in Davy vs. Milford is cotrect, 
the loss of such a part, however small, must 
be a total loss of that part, for which the 
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East’n. District. insurers would be liable, notwithstanding the 


July, 1826. 


OPryw 
Brooxke, 


AtLEN & Co. 


vs. 
Lovurstawa 
‘STaTE 


InsunanceCo. 





exclusion of all partial loss, or the still clearer 
and stronger stipulation of the words “ Insur. 
ed only against a total loss.” If the insurers 


object, and say, “ There is but a part of the 


cargo lost, and we are warranted against all 
partial loss,” they are answered, “ You are 
quite mistaken; this is not truly and properly 
a partial loss, it is a total loss of the part lost; 
for each ascertainable part of the thing insur. 
ed, forms by itself a distinct and separate 
totality of the whole, and the loss of it is a 
total loss pro tanto; for which, in spite of your 
ingenious memorandum, you must be respon- 
sible.” Such must be, in substance, the logic 
and the language of our adversaries, if they 
will follow up consistently the doctrine. of 
lord Ellenborough, in Davy vs. Milford. The 
distinction between separate bundles, bales, 
boxes, or individual articles, and any other 
ascertainable parts or portions of an insured 
cargo, has not, in the correct application of 
that doctrine, any foundation in justice, rea- 
son, or expediency, nor in the obvious mean- 
ing of the words used in the policies of in- 
surance. Wherefore the whole memorandum 


will be a nullity, and every possible exception, 
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however expressed, of partial loss, utterly East's. District. 


void. Let us suppose a cargo of 100 tons of 


- jce, put up in a hundred distinct parcels by , 


means of coarse cloths or blankets, to be in- 
sured from Boston to New-Orleans, against ,,, 
total loss only, or free from particular average. 
The cargo may be valued, in order to cover 
the profits which the assured hopes to make, 
at ten or twelve cents a pound, or $20,000 for 
the whole; ice has been sometimes dearer in 
this city. If the insured is lucky enough to 
lose fifty of these parcels, by the process of 
thawing, and pump out their contents, he will 
be entitled, on the principle laid down in 
Davy vs. Milford, to recover as for a total . 
loss of one half of his valued cargo, and thus 
make an excellent voyage, and profit very 
handsomely by his loss, independently of what 
he may receive for the portion of the cargo 
brought safely to port. But if this ice should 


be stowed in hogsheads, in packages of twenty 


to each hogshead, then if but a pound of ice 
should come to port in each hogshead, the 
insurer, on the principle of Hedberg vs. Pear- 
gon, could recover nothing. His fate would 
be no better if the cargo were stowed in bulk. 
and a single ton of it should arrive safely. 
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East’n. District. In the one case, the loss of only half the cargg 
would be adjudged to be not a partial butg 


INgURANCE Co. 
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total loss of so much; and in the other cases. 


the loss of ninety-nine hundredths of the 
whole cargo would not be a total loss of any 
thing, but a mere partial loss, for whichthe - 


insurer would not be liable. On what is thig 
extraordinary distinction founded? Not og 


precedent, as lord Ellenborough himself ad. - 


mits, when he first established it in the cage 
of Davy vs. Milford. If it was on reason, ag 


his lordship intimates, he does not com. 


descend to tellus what that reason was, s¢ 


that his decision rests on the mere authority, 
of the court of which he was a member; an 
authority which, in these states, has now no 


binding force... This is certainly clear ; if the 
principle of Davy vs. Milford be right, the 
principle of Hedberg vs. Pearson is wrong; 


and so are all the decisions in the books 


against the right of the assured to recover for 


partial loss on memorandum articles, in every 
case where the amount of the loss could be. 
distinctly ascertained; and that would. be in 


ninety-nine cases out of a hundred. Pe 


The inconsistency of these two decisions,i8 


manifest in every sentence. Where was the 
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difficulty in the sugar case, of distinguishing East'n. District. 
) ~ July, 1826: 

ihe part of the sugar saved, from the part Gap 

that was lost, the pretended difficulty on , BROm™ | 

which it was attempted to draw a distinc- , 

| tion between the two cases?” The 54 hogs- ,, STAT™ 

heads contained 120 loaves of sugar each, 

making in all 6480 loaves; of these, 123 

loaves were saved in kind, which, deducted 

from the whole number insured, leaves 6357 

loaves lost. Here was a clearly ascertained, 

absolute loss of upwards of ninety-eight’ per 

cent. of the whole cargo; and yet the court 

correctly decided that it amounted not toa 

total loss of that cargo, nor to a total loss of 

the part lost, but to a partial loss; for which, 

from the stipulation in the memorandum, the 

underwriter was exonerated: although, in 

Davy vs. Milford, the same court had decided 


that'a loss of only five sixths of a cargo of 





flax, insured in the same manner, was a total 

loss of the part so lost. The only point really 

decided in Hedberg vs. Pearson, is directly 
| adverse to the decision in Davy vs. Milford. — 
The remark of chief justice Gibbs, at the con- 
clusion of his opinion, may have been made 
inadvertently, or from respect to the authority 


| or memory of his predecessor. There is then 
Von. 1v. (N. 5.) 94 
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East’a. District. but one case in the English books by which 
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the verdict for the plaintiffs can be supported; 
and I beg leave to repeat that all the Ameri 
can decisions, without exception, as the plain. 
tiffs’ counsel himself has shown or admitted, 
are on the opposite side; and that this @ourt 
has held that the contract of insurance ig up. 
derstood here as in the other maritime citieg 
of the United States. On these authorities 
our contracts have been entered into; by these 
they ought to be interpreted and decided. | 
But the words total loss are sometimes con 


sidered to embrace the loss of only a half oe | 


upwards of the thing insured : why then should 
they not be extended to any and every partial 
loss of a distinct part, even of memorandum 
articles? Because the memorandum was it 


troduced, and has been constantly used for 


the express purpose of avoiding and excluding 
that extraordinary and sometimes pernicious 


interpretation. In the first case, this com 


struction, extraordinary as it seems, is sup 
ported by numerous judical decisions, ane 
long established usage; in the second case, | 
a different construction, that for which we 
contend, is supported by authorities of the 
same kind, equally valid and powerful. 
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| it was exorbitant, in proportion to the risks ,%,., 
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| for vessels of every nation, trading between 


| which they go. 


| extent may be pretty well ascertained from 
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With respect to the premium paid in the East’n. District. 

. m July, 1826. 

present case, there is no evidence, and no- Gaim 
thing but the assertion of counsel, to show that , BRoom™ 


insured against. These risks were, ines. 
1.. The loss or stranding of the schooner: 

a risk known to be great for all vessels trad- 

ing to the bar-harbors of the neighboring part 

of the Mexican coast, where they are much 

exposed to squalls and gales from the north. 


2. Loss by capture: a considerable risk 


Mexican and Spanish ports. They are liable 
to be seized, and are often seized, by the 
armed cruizers of both: belligerents, on sus- 
picion of having enemies, or enemy’s property 
on board. They are also.liable to be seized, 
on the same pretexts, in the very ports to 


3. The total loss of the cargo of mules: a 
risk which was in this instance within an ace 
of happening; a risk of which the nature and 





the evidence in this cause. If the. chains, by 
which the mules on deck were held, had been 
as bad, or as badly fastened as those of the 
| mules in the hold, the whole cargo must have 
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East's. District. been lost. So far was the premium of three per | 
cent.from being high,according to the plaintifiy 
present construction of the policy,that Iam pep. 
suaded no intelligent and prudent underwritey 
insurance Co. Would enter into such acontract fordouble that 
consideration. If each mule killed or throwy - 


overboard was to be paid for separately by 
the insurer, it would be very extraordinary 
indeed if he did not lose mere than the 
amount of his premium in every such voyage, 
however well conducted and fortunate. 


‘The intention of the parties, as far as it. 
can be collected from the terms of the policy, |: 


and there is no other evidence of their inten. 
tion on record, was evidently not that each 
individual mule should be insured againéta 
total loss. The insurance was effected ona 
cargo, on one entire thing by that name. The 
valuation was made on that cargo, in the same 


manner. If the intention of the insured had — 
been, as the court supposes, nothing would — 


have been more easy for them than to have 
expressed that intention, by words such a 
these, “ Mules on and under deck are insured 
each against a total loss, or the stranding of 
the vessel.” The plaintiffs have not to counte- 
nance this supposition of their intention, even 
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the presumption which might have arisen, if neva 


the valuation had been at sojmuch per head 
for each mule. The valuation like the in- 
gurance, 1s on the entire cargo insured, and 
nothing else. Consider once more the lan- 
guage of this policy: “Mules on and under deck 
[insured] against stranding or a total loss.” . It 
seems manifest from these words, that the real 
intention of the underwriters was to insure the 
cargo only against stranding or the total loss of 
the vessel; otherwise we must admit, agreeably 
to the fair grammatical construction of the sen- 
tence, that they meant to insure the mules 
against the stranding as well as the total loss of 
those mules; which would be an absurd expres- 
sion. Stranding can be predicated of vessels 
only ; and in this stipulation, total loss is appli- 
cable to no other subject than that to which 
stranding may be properly applied. - Nothing 
then was insured but the safe arrival of the 
vessel. 

‘But would the premium, it is asked, have 


deen paid if the condition had been under- 


stood by the insured to be, that ifonly one of 
the mules he put on board, reached the port 
of destination, he was to sustain’ the loss? 
Why not, when he considered all the other 
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East’n. District. risks insured against, by which the vessel oy 
or naa the voyage might be totally lost? In the cage 
Adean kee. of Hedberg vs. Pearson, on which the plaintiffg 


Loman, ely so much, there were only 123 loaves of 


Ivete oo, Sugar saved out of a cargo of 6480 loaves; 
very little more than in the proportion of one 
mule to the seventy-four mules of which the 
plaintiffs’ cargo consisted ; and yet the assur. 
ed were obliged to sustain the loss of all the 
rest of the sugar, great and distinctly ascem | 
tained as that loss was admitted to be. If 
total means the whole, and it is acknowledged . 
to have that meaning literally and invariably, 
when applied to memorandum articles, thenit 
must be quite as incorrect to call the loss of 
seventy-three seventy-fourths, as it would be 
to call the loss of one seventy-fourth of an 
insured cargo, a total.loss of that cargo. 
Considering the novelty of this question in 4 
Louisiana, its general importance to com 
merce, and that the judgment of this court 
upon it differs from all the judgments rendered 
in similar cases by the tribunals of the other. 
maritime states of the union, the defendants 
respectfully solicit a further investigation of 
the subject, and that it may not be finally 
decided till the court is full. 
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PRINCIPAL MATTERS. 


-_— 


AGENT. 
1 Selling goods on credit, if he act properly, is not 
responsible till he receive payment. Bird’s 
syndics vs. Dix’s estate, 


-2 Employed to superintend the auction of the pro- 


perty of an insolvent, cannot become a pur- 
chaser. Shepherd vs. Percy, 

3 Authorised to purchase merchandise, cannot pur- 
chase medicines. Hazard vs. Boyd, 

4 Who is to be paid on condition of his success, may 
claim a compensation, if he be in the mean- 
while dismissed. Lanusse’s syndics vs. Pim- 
prenella, 

5 The consignee who was agent in the purchase, 
may sell the goods to reimburse himself of his 
advances. Zoit vs. Millaudon, 

6 The agent who acts without authority, does not 
bind his principal. Ure & al. vs. Currell, 

7 Although the act be intended for the benefit of the 

latter. Same case, 

8 Surrendering a note belonging to his principal, for 

one payable to himself, and neglecting to bring 

suit at maturity, is chargeable with its amount. 

Littlejohn vs. Ramsey, - : - 
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9 The principal may disown the contract of the 
agent, who has exceeded his authority. Fin- 

















ley vs. Breedlove et al. - - - 105 
, 10 But he cannot enforce it, accordihg to his instruc- 


tions to the agent. Same case, - - ib, 
; See Arrorney, Attorney aT Law, Factor. 
= , we 
AGREEMENT 


Is to be construed according to the intention of the 
parties. Berthoud vs. Barbarouz, - - 548 
See Contract, Usury. 


AMENDMENT. 


1 A defendant cannot amend his answer, so as to 
change the substance of the issue. Abat vs. 


2 Is not allowed, which does not promote the justice 
of the case. Lawrence vs. Foster, - - 423 


APPEAL. 
1 The party excepting is bound to take care that the 
bill contain sufficient matter, to enable the 
court to revise the opinion of the judge a quo. 
Villere vs. Armstrong et al. - -. - 21 
2 A bill of exceptions will not be considered, if it be 
unimportant in the decision of the cause. 
Davenport’s heirs vs. Fortier et al. - - 72 
3 No appeal lies from a judgment against a sheriff, 
for taking insufficient bail, when not. more than 
$300 are claimed from him. Richards et al. 
vs. Morgan, - . . = 89 





Bayon, - - : - - 516 
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aa Although more was demanded in the original suit, ~ 
Same case, - - - + en ae 
6. On questions of fact, the opinion of the judge a quo 
prevails, unless manifestly erroneous. Hen- 
derson vs. Beale’s curator, - - - 228 
6 Same point. Jordan vs. White, - - - 626 


7 A motion to dismiss the appeal, must be made in 
limine litis. Duncan’s vs. Poydras’ executors, 359 
8 On a question of fact, if the court cannot agree 
with the jury, who found for the defendant, 
the case will be remanded. (Sloan et al. vs. 
Adams, - - - - - 365 
9 Ifthe appellant was not a party to the original 
suit, and the facts on which his right of appeal 
rests be denied, the case will be remanded to 
have them tested. Corporation vs. Paulding, 614 
10 When the testimony is contradictory, the appellant 
is not to be mulcted in damages. Troppe et al. | 
vs. Bayon, - - - - - 618 
11 An appeal cannot be granted to oné who has no 
pecuniary interest in the cause.. Lajitie vs. , 
Duncan, - - - - - 622 
12 On an application to remove a cause to a court of 
the United States, the state court is judge of 
the sureties tendered, and unless the discgetion 
be improperly exercised, the supreme court 
will not interfere. Fitz’s syndic vs. Hayden. 653 
13 The appellant may bring either the original peti- 
tion of appeal or a copy. Louisiana State 
Bank vs. Morgan et al. i - 344 


Vou. tv. (N. 8.) 95 
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Page 


14 Admission of the service of the citation by the at- 
torney at law, cannot have a greater effect, 
than the service on him. Leglise vs. his 


creditors, - a - . = 238 
15 No appeal lies from an order, homologating an 
inventory. Rieffel et al. vs. Botsster, - 366 
' ASSIGNMENT. 


The creditors of the assignor may seize the debt, 
as long as the assignee has not given notice to 
the debtor. Bainbridge vs. Clay, - - 56 


ATTACHMENT. 


1 If the property attached be released on bond, the 
sureties cannot say the sheriff had no right in 
the goods. Morgan vs. Furst et. al. - - 116 
2 A writ of, duly issued, stands instead of a citation. 
Schlatter et al. vs. Broaddus et al. - - 430 
3 Cannot issue on an affidavit taken before a mayor * 
in another state. Tallant vs. Thompson et al. 514 
4 Partnership property may be attached in a suit 
against a partner. Cucullu vs. Manzenal et al. 183 
5 Money recovered at the suit of A. for the use of 
B., cannot be attached for the debt of the 
former. Davis etal. vs. Taylor,  - - 134 
6 When ‘the plaintiff in attachment is cast, the at- 
torney appointed to the absent defendant, can 
have only a tax fee of $11 taxed. Hicks vs. 
Duncan et al. - - - - 497 
7 If the consignor direct the goods to be sold to pay 
a creditor, and the consignee promises to pay 
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PRINCIPAL MATTERS. 753 


P 
the latter, the goods cannot be attached by ano- ‘ 
ther creditor, Armor vs. Cockburnetal. - 667 


See Assignment, Attorney at Law 4. 


ATTORNEY. 


1 May sue in his name for the use of his principal. 
Eggleston vs. Colfax etal. - - - 481 

2 When the defendant is sued as attorney, and the 
judgment is general, he is not affected in his 
own right. Baudin vs. Dubourg et al. - 496 


ATTORNEY AT LAW. 


1 His receipt for the amount of a note, put in his 
hands to collect, binds the client. Nolan vs. 
Rogers, - - - : - 145 

2 But he cannot legally receive his own note in 
payment. Same case, -- - - ib. 

3 His authority cannot be disputed, while he acts 
within the sphere of his powers. Parham vs. 
Murphy, - - ean ae - 358 

4 But it is no part of them to swear to a fact on which 
an attachment issues. Samecase, - - ib. 

5 Facts communicated to him in his professional 
capacity, cannot be given in evidence. Bazlly 
vs. Robles et al. : : - - 361 

6 Although he received no fee. Same case, - ib. 

See Apreat 14, Artacument 6, INsoLVENT 2. 


BAIL. 


1 Are not bound in solido, unless in case of the 
insolvency of one of them. ~ United States et al. - 
vs. Hawkins’ heirs, - - . - 317 
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Page 
2 Or when they fail to claim a division. Same case, 3}7 





BET. P 
On an election, according to the return of all the 
parishes in the state, is a drawn one, if two 
parishes make no return. Montillet vs. Shiff, 88 9 


BILL OF EXCEPTIONS. 
See Aprea. 1 and 2. | 


BILL OF EXCHANGE. 1 


1 The holder of a, need not give notice to all pre- 
cedent endorsers. State Bank vs. Hennen, — 2% 

2 The acceptor has no right to inquire into the * ° . 
consideration between the original parties. 











Debuys et al. vs. Johnson, = - - - 286 * 
BOND. 

In whatever way one binds himself, he shall be 

bound. Morgan vs. Furst et al. = - - 116 | 
See OsiicaTion. 
COLLATION. 

Grandchildren, reaping the succession with their | 
uncles and aunts, are not bound to collate A 
onerous obligations of their father. Destrehan | 
vs. Destrehan’s heirs, | - - - 57 

COMPENSATION. 


Partnership claims cannot be compensated, in a 





suit against one of the partners. Finley vs. 
Breedlove et al. - : - - 105 





1] 








PRINCIPAL MATTERS. 


7 CONSTITUTION. 


1 The judiciary possess the power of declaring acts 
of the legislature unconstitutional- and void. 


Page 


Le Breton vs. Morgan, - - - 138 
3 9 A tax on a parish to pay a debt due by the state, 
is not unconstitutional. Samecase, - - ib. 





CONTRACT. 


1 Is to be expounded according to the law of the 
place in which it was made. Chartres vs. 
Caines et al. - - - - - | 





’ 2 No one has such an interest in the renewal of a 

\ license to keep a gaming house, as may be the 
subject of a contract. Sacerdotte vs. Matossy, 26 

3 If a synallagmatic one, sous seing privé, be depo- 
sited with a third party, who gives each con- 
tractor a receipt for it, it will be read in 





6 evidence, at least as a beginning of proof. 
Dow vs. Shimin, - - - - 53 
See AGREEMENT, Sous seing privé. 


CONVEYANCE. 


Aconveyance at the eve of bankruptcy, to ‘secure 





a creditor to the injury of others, is fraudulent, * 

7 and will be set aside: Henderson et al. vs. 
Morgan, - : : : - 649 

See Acreement, Usury. 


COURT OF PROBATES, 


| 
| 





1 Retains its jurisdiction on an insolvent executor, 








INDEX OF 


for the property of an estate in his hands, Pp, 


’ Taylor vs. Hollander, - - - 535 
2 Aliter, where a judgment is demanded for a sum | 
of money. Same case, - - - ib, 
CREDITOR. 


Has no right to interfere in a suit between his 
debtor and a third party. Brown et al. vs. 
Saul etal. - - - - : 


CURATOR, 

The penalty of his bond is prima facie the amount 
of what he owes to the heirs. Eggleston vs. 
Colfax, . - . FA - 

See Court or PropaTes, EviIpENcE 9. 


DAMAGES. 
In a warranty for goods sold, are not confined 
to the price received. Finley vs. Breedlove 





434 


48} 


et al. - - - - - 105 
See Arpeat 10, Prescription, 5, SHERIFF. 
DOMICIL. 
Declarations, to operate a change of, must be made 
in the parish removed from, and that removed 
to. Hyde etal.vs. Henry - - - 51 
* See Practice 6. 
DONATION 
Made in another state, will be tested by our laws, 
unless those of the place are shown. Hernan- 
dez vs. Garetage - - . = © 419 


See Save, 2. 
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PRINCIPAL MATTERS. 


EMANCIPATION 


, Pe a Page 
By the person in possession, is prima facie evidence 


of emancipation by the owner. Simmins vs. 
Parker, - - - - - 206 


EVIDENCE. 


1 The record of aslave’s conviction is not evidence 
in a suit between other parties. Lewis vs. 
Peytavin - - - - - 4 
2 Ifa note sued on be admitted to have been given, 
and not pretended to have been paid, presump- 
tive evidence of its loss will suffice. Same 
case ~ - : . - ib. 
3 But the plaintiff will be required to give security. 
Same case - - - - ib. 
4 The record of a suit is not evidence against a 
person who was not a party thereto. Hyde 
et al. vs. Henry - - . - 51 


‘ § Parole evidence cannot be received. of the si- 


mulation of the sale of a slave. Copelle vs. 
Dalton - - - <=.” -« 32 
6 A plat of survey, made under the authority of 
the king’s surveyor general is evidence, in 
support of a title to the land surveyed. Litch- 
worth vs. Bartells et al. ° - - 136 
7 Evidence cannot be received, te show that pro- 
perty bought ata sheriff’s sale was worth less 
than the conveyance expresses was to be given 
for it. Balfour vs. Chew - . - 154 
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8 A plaintiff who alleges asale at a specific price, 
may give evidence of the value of the object 
sold. Boyd et al. vs. Howard - > 178 
9 May be received of the appointment of a curator 
in 1813, on an allegation of an appointment in 


1815. Pigeauetal. vs. Commeau - = 190 
vf 10 Payment of the price of land may be proved by 


parole. Frique et al. vs. Hopkins et al. - 212 
11 But this proof will not establish the sale. Same 
case, ° - - - - ib 
12 If a steam-boat be lost by fire, and the clerk who 
kept the books dead, parole evidence will be 
received of their contents. Jordan vs. White, 335 
13 Merchant’s books are not of themselves evidence 
against merchants. Herring vs. Levy - 383 
14 They are so, on proof of the death of the clerk 
‘and of his hand-writing. Same case . - ib. 
15 But extracts from them are not. Same case ~ ib. 
16 ‘Vhe acts of a party are evidence for him, when 
they make part of the res gesta. Bedford et al. 
vs. Jacobs . - - - 528 
17 Parole eyidence may be given of the payment of 
a note, without producing it. Berthoud vs. 
Barbaroux - - - - 543 
18 Between creditors, the acknowledgments of their 
solvent debtor is prima facie evidence of the 
debt. Armor vs. Cockburn et al. - - 667 
19 Partnership books are evidence between partners. 
Jordan vs. White ; : . - 335 
20 A latent ambiguity may be explained by parole 
evidence. Pigeau etal. vs. Commean - 190 
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PRINCIPAL MATTBRS. 


-See InsotventT 8, INTERROGATORIES. 


EXECUTOR. 
See Count oF Prosares. 


FACTOR. 
Page 
Who extends the period of credit, makes himself 


liable. Rtchardson et al. vs. Weston - - 244 
See SimuLarion, 1. 


FENCE. 
1 He who takes cattle to pasture for hire, must 
keep his field under a good fence. Cecil vs. 


Preuch - - - a - 256 
} 2 If it be not so, he must immediately repair it. 
Same case - : - - - ib. 
FERRY. 


It is no violation of its exclusive right, to cross 


passengers gratuitously. Chapelle vs. Wells etal. 426 


FIERI FACIAS. 
1 If a person, who pointed out property as belong- 
ing to the defendant, becomes the last bidder, 
he shall not have an injunction, on the ground 
it did not belong to the defendant, and so no 
title was acquired. Dubreuil vs. Soulie | - 9) 
2 If the plaintiff send it to another parish, the dis- 
trict court there may enjoin the execution of 


it. Lawes et al. vs. Chinn - . - 388 
3 And try the questions arising thereon. Same 

case fer os - - - ib. 
VoL. tv. (Nn. s.) 96 
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4 Aseizure does not divest the defendant of his pro- 
perty. United States et al. vs. Hawkins’ Heirs, 317 
See Surety. 


HEIR. 
1 If an insolvent, on receiving a release, bind himself 
to pay, if he become able, his heirs will be 
compelled to apply his estate to the discharge 
of his debts. Changeur vs. Gravier’s heirs - 68 
2 But they will not be bound beyond the value of 


the estate at his death. Same case - - ib. 


See CoLLaTion. 


HUSBAND AND WIFE. 
1 His joining in the suit is evidence of his authori- 


zation. Lawes etal. vs. Chinn - - 388 
2 She is not legally bound by a note executed jointly 
with him. Same case - - - ib, 


3 She has a tacit mortgage for her paraphernal . 
estate, disposed of by him. Degruy vs. His 
Creditors — - - - - - 404 

4 When he administers her paraphernal estate, he 
is responsible for its value. Same case - ib, 

5 When husband and wife hold property, to which 
one of them has title, the possession follows 
the title. Clark’s Heirs vs. Barham’s Heirs, 411 


See Morraace, 7. 


_ IMPUTATION. 
When the application of the payment is not made 
by the-debtor, it is to be imputed to the debt 
he had the greatest interest to pay. Wickner 
vs. Crogan - - - - 
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PRINCIPAL MATTERS. 


INJUNCTION. 


1 The sheriff’s vendee cannet have one, on the 


Page 


ground of the informality of the deed. Dubreuil 

vs. Soulie . ° _ ‘ - 98 
2 Ona motion to dissolve an injunction, which is 

accessory to the suit, the merits cannot be 

inquired into. Dupau vs. Richardson - 181 
3 An injunction, unadvisedly granted, will not be 

dissolved, if it appear it must immediately be 

re-issued. Bushnell vs. Brown’s heirs - 499 


INSOLVENT. 

1 The endorser of an insolvent, who is also his 
debtor, is to be placed on the bilan for the 
balance only. Mouton vs. his creditors - 29 

2 The fees of the attorney representing the absent 
creditors, is in no case to be paid by the mass. 
M‘Coy vs. his creditors - - - 67 

3 A judgment, reversing that by which a syndic 
was appointed, does not avoid his intermediate 
acts. Pilie vs. Dreux’s syndics . - 75 

4 Same point. Freret vs. Dreux’s syndics - 76 

5 The law has fixed no time during which the sale 
of an insolvent’s property is to be advertised. 
Pilie vs. Dreux’s syndics : — - 75 

6 Same point. Freret vs. Dreux’s syndics - 76 

7 A debtor, by ceding his goods, loses the capacity 
of standing in judgment. Goodwin vs. Ches- 
neau et al, - - - - 103 

8 The insolvent’s books are not evidence between 
his creditors. Canfield et al. vs. Maher et al. 174 
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Page 


course of business is void. Saine case é 


9 Payment, at the eve of a bankruptcy, and out of 


10 Syndics may sue for afy property, the alienation 
of which is void, as to the creditors. Martinez 
vs. Layton et al. - - - - 368 
11 But not to enforce the lien of any creditor, on im- 
moveable property aliened before the failure. 
Same case - - - - - ib. 
12 The insolvent is bound to put all his creditors on 
the bilan. Herring vs. Levy - - 383 
13 He is not excused by his ignorance of the endorsee 
who holds his note. Same case - - ib. 
14 Creditors who sign a concordate do not waive their 
, right of contesting their respective claims, on 
the tableau being filed. Garidel vs. Fogliardi, 439 
15 Three creditors are essential to the formation of 
aconcurso. Turcas et al. vs. Leglise - 462 
16 But their presence is not necessary to the meeting. 
Same case - . - - ~ ib, 
17 After the cession is accepted and syndics appointed, 
the insolvent has no right to affect the rights 
of the creditors voting, and bring the proceed- 
ings before the court. Bargebur et al. vs. 
their creditors - “?- . - 620 
18 The tableau of distribution cannot be homologated 
till all the creditors be cited. Same case - ib, 
19 And this should appear on record, Samecase ~- ib, 
20 If the insolvent be sued by a creditor, not on the 
bilan, his suit will be cumulated with the pro- 
ceedings in the concurso. Franklin Bank vs, 
Nolte et al. - - - - 624 
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PRINCIPAL MATTERS. 


91 A judgment is improperly signed, after the defen- 
dant has made a cession of his goods. Clark 

vs. Oddie’ - “ we . 7 

92 The claim of acreditor, to be paid by preference, 
out of the proceeds of stock pledged to him, 

must be settled contradictorily with the credi- 

tors, after the tableau is made out. Astor vs. 

' syndics of Saul et al. - - - ‘ 

93 Ifthe law prescribing the mode of citing creditors 
be repealed, and proceedings be completed, 
without any objection made below or in this 
court, the error is waived. Ludeling’s syn- 

dics vs. Poydras’ executors -. - . 

24 Creditors are cited by publications to oppose the 
tableau. Same case - - - 

25 But to bring them in, in the first instance, personal 
notice to those in the parish is necessary. 

Same case . - - mt ‘ 

26 In New-Orleans, advertisement in the gazettes, or 
a notice stuck up may be resorted to. Same 

case - - : - - 

27 A conveyance at the eve of bankruptcy, to secure 
a creditor to the injury of the rest, is fraudu- 
lent, and will be set aside. Henderson et al. 


vs. Morgan - - - - 





625 


637 


ib. 


ib. 


ib. 
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See Acent 2; Court or Prosates, 1 and 2; Herr, 1. 


INSTRUMENT OF WRITING. 
‘ He, who is bound to give one, must sign, and if 
necessary, seal it. Caire vs. Bank of Louisiana 


295 


INDEX OF 


INSURANCE, 


1 In a policy of, the written controls the printed ~ | 


part. Brooke et al. vs. Louisiana State In- 
surance Company - . - - 68] 
2 The insured will recover on a valued policy, 
although the invoice costs of the goods be 
below the sum insured. Akin et al. vs. Miss. 
Marine and Fire Insurance Co. - - - 661 
3 If a voyage be insured to Key West and the 
Havana, and the ship unnecessarily proceeds 
‘to the last place first, this is a deviation. 
Same case - - - - - ib, 
4 But if she did through stress of weather, and the 
voyage to Key West fail, a recovery may be 
had for a total loss. Same case - - ib, 


INTERROGATORIES. 

1 By an answer to, a copy cannot be made evi- 
dence, without accounting for the original. 
Lafarge vs. Ripley : - - - 303 

2 Nor a conversation between the respondent and a 
third person, in the absence of his antagonist, #* 
be made evidence againsthim. Same case . ib, 


JUDGMENT. 
i One against two, not in solido, binds each for his 
virile part only. United States et al. vs. Haw- 
kins’ heirs et al. : - - - 317 
2 Is presumed to follow the obligation it enforces. 


Same case - - ° : - ib, 
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PRINCIPAL MATTERS. 765 


Page 
3 But the presumption ceases when the prayer of i 


the petition does not follow the obligation. 


Same case - - - - - ib. 
-~ 4 Given on erroneous evidence is valid till reversed. 
Clark vs. Barham’s heirs, wee” Ss - 411 
JURY. 


1 They cannot find a verdict in the disjunctive, e. g. 
that an instrument was obtained through error 
or fraud. Wall vs. Hampton et al. - - 310 
2 Ifa party prays for a jury, and suffer the trial to 
go ‘on without it, being present, this is a 
waiver of it. Leblanc -vs. Johns - - 635 
See Arreat 8. 


LEGACY. 
1 Accretion takes place between legatees when the 
legacy is made conjointly. Parkinson et al. 
vs. M‘ Donough et al. - : - 246 
2 Even although the testator, in a subsequent part of 
the sentence by which it is made, assign a part 
to each. Same case, - - - - ib. 


See Promissory Nore 13. 


MANDAMUS, 
. Is not a writ of right, and the court will not grant it 
when no useful purpose can be expected from 


it. Corporation vs. Paulding ° - 189 


MARSHAL OF THE UNITED STATES. 
His heirs and sureties cannot plead that his ill con- 
duct left the plaintiff’s claim against the Uni- 
ted States unimpaired, Dick vs. Reynold’s 
heirs et al. - : : - - - 525 















INDEX OF 


“MERCHANT, 


Handing over his correspondent’s goods to a third 
pefson for sale, without order, makes himself 
liable. Mark ys. Bowers - - - 


MORTGAGE. 


1 A bid ata sheriff’s sale is for the absolute value 
of the property, and when it is incombered, 
the bid is not over and above the incumbrances. 
Balfour vs. Chew - - : - 

2 But, it may be made for the entire value, with the 
obligation of paying the mortgage, or for the 
value above the mortgage and subject to it. 
Same case - - - - - 

3 Selling the land subject to the mortgage, does not 
make the buyer personally liable. Same case - 

4 Unless property sold by the sheriff being more 
than the amount of the mortgage on it, there is 


no sale. Same case = = Re 


5 A promise to release a mortgage, is not a release 


of it. Samecase - oa = é j 4 


6 The sous seing privé assignment of a mortgage 
does not authorise the assignee to obtain at 
once an order of seizure. Gray vs. Baldwin 

7 The wife may renounce her mortgage on her hus- 
band’s estate. Treme vs. Lanaux’s syndics - 
8 When a judgment is the basis of a mortgage, it 
may be given in evidence against a third pos- 
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sessor. Martinez vs. Layton et al. - - 369 


9 A mortgage cannot be enforced on property aliened 
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P 
before the date of its registry, by an act sous +a 


| seing privé and delivered. Same case, - - 368 
. 4 4 _ 40 A mortgagee may enforce his claim agdinst a third 

1 possessor, in an ordinary action. Verret’s 
ae | heirs vs. Candolle . ‘ oF - 402 - 2 
- 41 The third possessor who makes no defence, when 
cited by the mortgagee, cannot aferwards ob- 

| tain an injunction. Babin etal. vs. Laine etal. 611 

-| 12 A mortgagee does not lose his rank, because the 

: register has not certified his mortgage. Dreux 

vs. his creditors ae - - - 629 

|: 13 If the mortgagee’s wife renounces her right, she 

ae will be postponed to the mortgagee. Same 


PRINCIPAL MATTERS. 





























case - - - - - . - ib. 


a 


. NOVATION, 
1 It must be express, or clearly established. Mark 
vs. Bowers - - : : @ - 95 





NEW TRIAL, 
1 Is in the legal discretion of the court. Randall 
vs. Bayon - - - - - 132 
2 Will not be granted, on the discovery of new evi- © 
’ dence, if on proper diligence it might be had 
before trial. Hernandez vs. Garetage - 419 
3 May be moved\for. three days after a jury trial. : 
Bedford et al. vs. Jacobs — - - - - 528 ol 
OBLIGATION. _ . 
In alternative ones, the choice is the obligor’s. 





. ~ Galloway vs. Legan gf as - = 167 
See Bonn. 


Vox, tv. (N. 8.) 
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OFFICE. 
He who exercises one, without authority, under- 
takes all its responsibilities, but may claim 
none of its benefits. Abat vs. Bayon -~ - 


PARISH OF ORLEANS. 
The two dollar fee imposed on suits brought in the 
court of that parish, ceased to be exigible after 
the act of 1813. Parish of Orleans vs. Kennedy 


PARTNER. 


1 Cannot sell the real estate of the partnership. 
Simmins vs. Parker . - - . 


2 But he may the right of warranty against their 
vendor. Samecase, - - . : 


3 Aliter, if the partnership be dissolved. Same case 
4 His liability, on contracts made here, will be regu- 
lated by our laws, not by those of the place in 
which the partnership was entered into. 
Baldwin vs. Gray . - : : 
5 Whether a payment to a partner, acting in a sepa- 
rate capacity, be a payment to the firm. 
Dennison et al. vs. Nicholson . - 
6 Partners in a steam-boat are bound in solido, for 
necessaries furnished in a state in which the 
law creates such an obligation. Ferguson vs. 
Flower et al. - - - - - 
7 The partner of my partner is not my partner. 
Hazard vs. Boyd - - - 2 ‘ye 


516 


511 


200 


ib. 
ib. 


192 


312 


347 
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PRINCIPAL MATTERS. 


8 An engagement to give security for the liquida- 
tion of the affairs of a partnership, will not be 
complied with by giving a bond with security 
to pay its debts. bat vs. Bayon - - 

See CompensaTion, Evipence 19, Witness 10. 


PRACTICE. 

1 When the plaintiff does not make out his case, 
judgment of dismissal or nonsuit ought to be 
given. Johnson et. vs. Inerarity et al. : 

2 It is not sufficient that he make his right probable, 
he ought to make it certain. Thomas et al. 
vs. Woods et al, - we” - : 

3 One cannot be sued out of his parish, on the 
ground that under the Spanish government he 
was an executor, and the mortuaria now open 
elsewhere. Denis vs. Durnford - : 

4 If acase, which ought to have been brought in the 
district court, be brought in that of probates, 
the former, in affirming the judgment of dis- 
missal for waot of jurisdiction, cannot pass on 
the merits. Williams et al. vs. Spencer et al. 

5 The plaintiff may file a supplemental petition, 
which does not change the original action. 
Litchworth et al. vs. Bartells et al. . : 

6 A suit for land may: be brought in the parish in 
which the possessor resides. Blanchard et al. 
vs. Ternant - : . - ° ‘ 

7 A defendant not regularly cited, waiyes the irre- 
gularity by going to trial, without objecting it. 

Debuys et al. vs Johnson - - - 
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8 An attorney for an absent debtor may be heard, hi 
though there be no property attached. Hicks 
vs. Duncan et al. . - - - - 314 
9 An affidavit before a notary in another state, is 
not sufficiently authenticated by his official 
signature and seal. Same case - - + ib, 
10 A suit against the lessee is not terminated by his 
citing the lessor in warranty. Kling vs. Fish 39} 
11 A suit dismissed is the same as if it had not been 
brought. Gardere vs. Foucher et al. - - 3am : 
12 The defendant cannot allege the nullity of the title 
- under which he claims. Verret’s heirs vs. _ 5 
Candolle - - - : - 402 
13 Declindtory and dilatory pleas should precede 
those on the merits. Brown et al. vs. Saul etal, 434 
14 But the total want of a right urged in the petition, 
may be urged at any stage of the proceedings. 
Same case - - - - - - ib. 
15 The plaintiff against whom a plea of reconvention 
is made, cannot dismiss the suit. Lanusse’s 
syndics vs. Pimpienella °. © 2) ae 
16 A third party cannot intervene to plead peremp- 
tory exceptions for the defendant. Clama- 
geran vs. Bucks et al. - + x0 - 487 
; 17 The plaintiff is not bound by an ex parte order of 
court, directing his money to be paid to a | 





person not authorised to receive it. Delassize | 
vs. Cenas et al. - - - - 508 | 1 
18 The plaintiff must clearly make out his case: he 
fails if he makes it probable only. Thomas et al. 
vs. Woods et al. . - - - - 670 
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PRESCRIPTION. 


Page 

























16s 1 The possessor who claims on a title adverse to 

the plaintiff ’s, prescribes in ten years. Frique 

et al. vs. Hopkins et al. - - - 212 
ba 2 Good faith is sufficient for the prescription longi 

temporis. Same case . - - ib. < 
91 8 But prescription will not be pleadable, ifthe title 

be null in itself. Same case - - - ib. a 
be 4 Or if it disclose facts showing the vendor had no 

title. Same case - : . - ib. 

5 An action for damages done to goods on board of a 

im boat, is not prescribed by one year. Jordan 

vs. White - - - - - 335 
34 6 An order to record a will, enables a party to pre- 


scribe under it. Clark’s vs. Barham’s heirs’ - 411 
7 Prescriptions do not apply to what is pleaded as 
b anexception. Bushnell ys. Brown’sheirs - 499 


; PROMISE. 

39 If B. promise ¢o A. to settle with C. for a claim of 

the latter against A., he cannot on being sued 

by A., that C. is indebted to him, B.  Fluker 

7 vs. Turner - - - - - 551 
See Acreement, Contract, Usury. . 





PROMISSORY NOTE. : 
8 | 1 The obligation of an endorser is a legal conse- 
quence, and if he be bound to pay, the law is to 
determine in what capacity and to whom. . 
Shelmerdine vs. Duffy - - : - 34 
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2 If the fraction of the dollar be in figures, the note 
is not therefore void. Pilie vs. Molliere - on 
3 But the fraction will be rejected. Same case ~- jb, | 
4 Notice of protest is improperly given to an attor- 
ney, with special powers, without that of 
receiving such notices. Louisiana State Bank 
vs. Ellery - : - . - 87 
5 The certificate of protest must state in what post 





office the notice was put. Laporte vs. Landry 125 — 
6 A waiver of the want of notice cannot be inferred. ~~ 
Same case - - - - - ib 
7 If the holder do not use due diligence to find the 1 
domicil of the maker, the endorser will be dis- 
charged. Bellievre vs. Bird : - - 186 
8 If a note be made payable to the house of A.,a 
demand may be made at his dwelling-house or 2 
office. Louisiana State Bank vs. Hennen - 226 
9 A note made in another state, is governed by its 
laws, although it be endorsed to a citizen of . 3 
this. Ory vs. Winter - a 4 
10 Possession of a note is prima facie evidence of 
ownership. Parham vs. Murphee - . 368 








11 Butit is no evidence of the possessor acting for a 5 
third party. Same case - - - - ib 
12 The defendant’s right to a note may be sold under | 
an execution. Brown vs. Anderson - - 416 
13 If a legacy be made of a note, and a payment be | ' 
i made before the testator’s death, the legatee | 
cannot claim it from the executor. Hepp et al. 
vs. Lafonta’s executor . . - - 428 
14 Anote received for a precedent debt, operates a 















PRINCIPAL MATTERS. 4173 


- . ; ; as Page 
novation, if after renewing it due diligence is 


1. not used to obtain payment and notify the 
| endorser. Marburg vs. Canfield - - 539 
See Acent 9, Attorney at Law 2, Evipence 

2, 3 and 17. 






1 REFEREES. : 
The courts of this state may ex officio send a case 
7 ie before referees. Spraggins vs. White’s ex’rs. 297 





: SALE. 

1 A debtor, whose debt has been seized and sold, 

may retain from the vendee whatever he 

; might have retained from his creditor. Flower 
et al. vs. Arnaud ‘ = ore - 3 

2 Whether an act of sale, acknowledging the pay- 

ment of the price, must be made double. 
Simmins vs. Parker - ° : - 200 





3 The sale of a litigious right is not void. Same case ib. 
4 The vendee’s right to sue his warranty, .is com- 
plete the moment his own vendee is evicted. 
Same case : : : - - - Ib. 
5 The bona fide purchaser of a stolen horse, in mar- 
‘ket overt, cannot resist the claim of the owner 





till three years after the sale. Davis vs. 
Hampton et al. : : : - = 288 
6 A sale by a citizen of this state out of the state, 


in tiempo inabil. Thorn et al. vs. Morgan et al. 292 


| though valid where made, is null here if made 
: 7 A vendee not evicted, cannot withhold the price. 


Gardere vs. Foucher et al. - - - 352 
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8 It is not necessary to the completion of the con-— 
tract of sale by the weight, between the ori- 
ginal parties, that the goods be weighed in — 
presence of the vendee. Hicks vs. Duncan et al. 314 







9 An ordinance of a Spanish governor in 1770, of 






which neither the original nor a copy can be 



























produced, requiring all sales of land to be made ~ | 
before a notary, when no authority is shown m 1 
in the governor to change the general law of a 





the land, and the superior court of the late Ei. 
territory refused to recognise it, will not now 3 aay 
be regarded. Gonzales et al. vs. Sanchez et ux. 651 

See Evivence 7, 8 and 11; Insotvenr 1, 5 
and 27; Mortreace 1—4; Panties 1, 2 and 3; 


Taxes 2, 3. 


SIMULATION. 
1 May be given in evidence, under the general issue, 
if not objected to. Montamat et ux. vs. Debon 1417 


oO 


The counter letter is binding when it makes part 
ofthe res gesta. Same case - - ib. “f a 
See Evipence 5. 


_ SHERIFF. Ba p 
1 In a suit against him for not returning process, if a 7 
writ of sequestration issue, the presumption is 4 





that a citation did'also. Dupuy vs. Barlow = --239 


ro) 


The measure of damages is the amount claimed in ~ ‘ae 
the previous suit. Same case - - ib, 


SLAVE. 
Whether one, directed by his owner’s will to be 
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liberated at acertain age, may inthe meantime 
"prevent his removal, Moosa ys. Allain - 99 
@ ‘A donation of a, without a valuation, is null. Wil- 
liams et al. vs. Horton - - - 464 





See Emancipation, Evipence 1. 


SOUS SEING PRIVE. 
1 A synallagmatic agreement, neither made double 
nor executed, is invalid. Herriot et al. vs. 
a Broussard ‘ - - 2 - 260 
: Otherwise, if accompanied with delivery. Sim- # 
t 23 mins vs. Parker =i - - - - 200 - 
| a See Mortcace 9. 


7 
SUBSTITUTION. 


_ A devise to the mother, remainder to the children 

j in equal parts, to be held for the survivor 

} : down to the last, or in case of death, before 

marriage or without issue, is a substitution 

. which the law disapproves. Farrar vs. 
M‘Cutcheon et al. -. - - - 45 





SURETY, 
Paying for his principal, cannot have an execution 
in the name of the creditor. Gray vs. Baldwin 196 





Bate Ss 





| TAXES. 
| 1 The treasurer may withhold from a person to 
whom the legislature has made an allowance, 
the amount of his taxes for which he has been 
4 reported a defaulter. Flower et al. vs. Arnaud 173 
_ 2 Asale by the sheriff of the parish of Orleans, 


Vou. 1v. (N. 8.) 98 
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made according to the formalities. prescribed. 
to collector8.of taxes in other parishes, is:valid, 
Livingstomys.Waldon o>. - ee i 

‘3 The purchaser cannot be disturbed on. account of _ 
informalities in valuing the property, assess. 
ing the tax, &c. anterior to the ander of sale. 
Same case - . : Me 


TITLE. 
1 He, in abel the legal title is vested, has a right . 
tosue. Finley vs. Breedlove et al, - - 105 
2 An endorsement under the back of a title, in the & 
possession ofthe endorser, does not transfer 
the property to the endorsee. Herriot et al. . Y 
Broussard - - ee « 260 © 
See Constitution 2; Uniren States 5. 


UNITED STATES. 
1 Officers of the United States, not to be considered* 


as foreign officers. Herriot et al. vs. Broussard 260 - Pe 


2 Their receipts for.the payment of land, under the 
preemption laws, are evidence of title. Same : 
case - . - . ~ “927 oan MN ; 
3 Their certificates under seal or sign manual, give . 
faith and credit to instruments issued by them — 
in their official capacity. Samecase - ~~ ib. 
4 The United States are not preferred in the insol- ) . 4 
vent’s estate to a mortgagee. United States et Fe ’ * 
al. vs. Hawkins’ heirs - - «STE 
5 Onan application to remove a suit to the court of Le 
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the United States evidence must be given that 

the defendant if, citizen, of another, state, 

Louisiana State Bank vs. Morgan et.al, . 344° 
& A petition to remove a case to the court.ofthe U. S. 

need not. be filed personally. Fisk.vs: Fisk 676° 
7 The party is not precluded by-thesacts of. the attor- 

ney, appointed by the court.to.defend him, in” 

his absence.. Samecase §- - - - ih, 

See Arrgay 12. 


' _USURY. 
If the services of a slave, given for the tise of 
money, exceed the highest rate of conventional — 
interest, the contract is usurious. Galloway 
. va. Legan oi 6 fae » STE cea = AOE 


- WAGER. 
See Ber. : 


‘ WAR. 
The march of the French troops into Spain, in . 
1823, was.an act of war against the Spanish 
nation. Poutz vs. Louisiana State Insurance.Co. 80 


WILL. 

1 General expressions ima will, are restrained by 
what precedes and follows. Lartigue et al. vs, 
Duhamel’s executor - ; - ‘ - 664 

2 So a bequest of ‘$1000, my moveable estate, 
plates and jewels,” will not entitle the legatee 
to all the personal estate. Same case - ib. 
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WITNESS, 

1 The testimony of the subscribing is not required, 
if he reside out of the state.’ Villere vs. Arm- 
strong et al. eae - * eee 

2 The parish judge who received the sheriff’s bond, _ 
is in case of loss a good witness to prove its 
contents. Samie case en = ete 

3-It is in the discretion of the judge, to permit a ~~ 
witness to be sworn, after the parties have a 
closed their evidence, and the defendant’s. 
counsel has opened his case. Richardson ys. 
Debuys et al. - ° Sri - 4, 19% 

4 A witness who testifies against his own interest,is ~~ 
competent. M‘Micken vs. Fatr . -17 2 

5 The mate is a good witness for the captain, in a. Fe 
suit for negligence. Jordan vs. White - : 

6 If a witness be dead or absent, his testimony in 
another suit, between the same parties, may 
be used. Hennen ys. Monro “! - 

7 It is an inferest in the event of the suit alone, 
which disqualifies a witness. Marburg vs. 
Canfield . as : - 8 

8 In a suit against a part owner of a steam-boat, 
another part owner is a good witness for the 7 
defendant Jordanvs. Witte - - ~- 336 

9 A partner, who has sold the other his share of the 
active debts of the firm, and has a release, isa 
competent witness for the vendee. Meriam et : 4 
al, vs. Worsham etal. - - -- ° = 1980 

See Arrornery at Law 4 and 5. a 


= 





THE END. 








